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STATEMENT OF THE CASE 
 

1. NATURE OF THE CASE  
This is an appeal of a judgment in a Disciplinary Action 

imposing a partially probated, 2 ½-year suspension on Robert S. 

Bennett (hereinafter “Bennett”). (CR2 80-84).1  It arises from a fee 

dispute arbitration initiated by his former client. Gary O. Land 

(hereinafter “Land”).  (CR1 16-17).  The Commission for Lawyer 

Discipline (hereinafter “Commission”) claimed that Bennett violated 

Rules 1.15(d) and 3.02 of the Texas Disciplinary Rules of Professional 

Conduct.  (CR1 18).   The alleged violations are based on (1) Bennett’s 

appeal of a District Court order confirming the arbitration award in 

favor of Land, (2) Bennett’s filing of a separate lawsuit against Land, 

                                  

1 Because this case involved a prior appeal, the parties have agreed to refer 
to the Reporter’s Record and the Clerk’s Record from the prior appeal as 
“Reporter’s Record One” (or “RR1”) and “Clerk’s Record One” (or “CR1”) and to 
refer to the Reporter’s Record and the Clerk’s Record from the instant appeal as 
“Reporter’s Record Two” (or “RR2”) and “Clerk’s Record Two” (or “CR2”).  In this 
brief, volumes shall be denoted by a preceding number and pages and lines shall 
be designated trailing numbers separated by a colon.  For example, a reference 
to lines three through eight of the twenty-fifth page of the third volume of the 
first Reporter’s Record shall be shown as: (3 RR1 25:3-8). 

Trial Exhibits are in volumes 6 (Petitioner’s) and 7 (Respondent’s) of RR1 
and shall be referenced as “PX” and “RX” respectively, followed by the 
appropriate exhibit number.     
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along with (3) Bennett’s alleged failure to timely pay the award prior 

to the exhaustion of the appeal.  (CR1 16-17). 

2. COURSE OF THE PROCEEDINGS 
 THE UNDERLYING MATTERS 

  Arbitration and Appeal 

Land had contracted to pay up to $20,000 per month to Bennett 

to investigate and pursue a claim against the government and pursue 

a separate commercial case.  It was unusual, and Land alleged the 

government had made (1) attacks on him in “many forms,” and had 

engaged in (2) intimidation of witnesses who would know of the 

wrongs.  (PX 2, ¶¶ P, and Q).  During the Course of the representation 

Land refused to pay a bill.  (PX 6).  He also terminated Bennett (PX 

5), hired new counsel (PX 6), and threatened to file a grievance if 

money was not refunded (PX 6, p. 3).  Bennett and Land submitted 

the fee dispute to the Houston Bar Association’s Fee Dispute 

Resolution Committee (hereinafter “Dispute Committee”).  (PX 7).  

The arbitration panel awarded Land $27,500.  (PX 10).  After denial 

of Bennett’s motion to modify and clarify (PX 12), Land sought 

confirmation of the award in a District Court of Harris County, Texas 
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(PX 13).  Bennett sought to vacate.  (PX 14).  Upon Confirmation (PX 

20), Bennett appealed (PX 21).   

On appeal, Land also sought sanctions for what he termed “just 

damages.”  (PX 35).  The First Court of Appeals affirmed the fee 

award.  But as to whether the appeal was frivolous, the Court held 

that while it disagreed with the “merits” of the appeal, sanctions were 

not warranted.  (PX 37, pp. 16-17) published as, Bob Bennett & 

Associates, P.C. v. Land, 01-12-00795-CV, 2013 WL 2445369, at *7 

(Tex. App.—Houston [1st Dist.] June 4, 2013, pet. denied).  Rehearing 

and En Banc rehearing were denied.  (PX 40, 41).  Bennett petitioned 

the Texas Supreme Court on the grounds that Land’s mental state 

had been put in issue.  (PX 46).    

 The Separate Lawsuit 

Bennett later discovered that prior to the signing of the fee 

agreement, Land had been subject to extensive medical screenings 

and consultations with a Judge, Hollis Horton, in which Horton (1) 

made Land aware of certain facts and (2) advised him as to 

proceeding with his claims.   (PX 22, ¶10).  Bennett sued Land for 

non-disclosure of those facts which Bennett claimed were material in 

his decision to take Land’s case.  (Id., ¶¶ 10, 11, 12).  Land filed an 
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answer, plea in abatement, and special exceptions.  (PX 26).  Bennett 

later non-suited the case.  (PX 36).   

 The Collection Proceedings 

During the pendency of the appeal, Land requested a receiver 

(PX 24) and obtained a writ of execution (PX 25).  An attempt at 

execution, found no “non-exempt property belonging to” Bennett.  

(Id. p. 3).  Land moved for a receivership (PX 27) and Bennett sought 

mediation (PX 28).  A receiver was appointed, and discovery was 

compelled.  (PX 29).  Bennett sought reconsideration of the 

appointment.  (PX 30).  Later, Bennet deposited $30,931.11 into the 

registry of the Court, and filed a notice of deposit which was served 

on Land’s counsel, leaving Land free to take the money.  (PX 33).  

Bennett also withdrew his request to reconsider the appointment of 

the receiver.  (PX 34).     

 THE INSTANT CASE 
 Trial Court Proceedings 

Land filed a grievance and, the Commission for Lawyer 

Discipline (the “Commission”) pursued a disciplinary proceeding 

(CR1 5-10, 15-19).  After amendment, the Commission alleged that 

Bennett’s appeal of the arbitration award, filing of the separate 
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lawsuit, and failure to timely pay Land the $27,500 violated 

Disciplinary Rules 3.02 (unreasonably delaying resolution of a 

matter) and 1.15(d) (failing to refund any unearned fee). (CR1 15-19).     

On March 17, 2014, by appointment, Juvenile Court Judge, 

Hon. Carmen Kelsey commenced a three (3) day bench trial on the 

merits of the Commission’s petition.  The Commission called no 

witnesses, but rather submitted 53 documentary exhibits and rested.  

(2 RR1 54:3-9).  Bennett called numerous witnesses and testified on 

his own behalf.  (2 RR1 94 – 3 RR1 104).  Judge Kelsey found Bennett 

“in violation of Rule 3.02 and 1.15(d)” and “denied” his affirmative 

defenses.  (4 RR1 117:13-16).  At the hearing that followed, Bennett 

asked for a “public reprimand” (5 RR1 172:2) and the Commission 

closed with a request for a sanction “a step above the public 

reprimand” (5 RR1 173:18).  Judge Kelsey entered a final judgment 

of disbarment.  (CR1 69-73).  Judge Kelsey entered Findings of Fact 

and Conclusions of Law on May 7, 2014. (CR1 366-369).  Bennett 

timely filed a notice of appeal on June 13, 2014. (CR1 656-657).   

  The Appeal and Remand 

The 14th District Court of Appeals REVERSED the finding that 

Bennett violated Rule 1.15(d) and held that disbarment was 
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inappropriate because it was based on violation of both Rules 1.15(d) 

and 3.02.  See, Bennett v. Comm'n for Lawyer Discipline, 489 S.W.3d 

58, 74 (Tex. App.—Houston [14th Dist.] 2016, no pet.).  The Court 

did however, find sufficient evidence to support Judge Kelsey’s ruling 

that Rule 3.02 had been violated and AFFIRMED that finding.  Id. at 

75.  The Court therefore REMANDED the case for “reconsideration of 

the appropriate sanction” for the lone Rule 3.02 violation.  Id. 

 The Proceeding on Remand 

On remand, because Judge Kelsey was no longer active, the 

Texas Supreme Court appointed Hon. Craig Smith to preside.  

(CR2 81).  Judge Smith reviewed the record from the prior case, and 

held a hearing on May 24th, 2017 to receive “argument” of counsel.  

(CR2 80-84).   

From the bench, Judge Smith imposed a “2-year-plus” active 

suspension and an “additional 6-month probated suspension.”  (RR2 

60:3-5).  The ruling was reduced to a final judgment.  (CR2 80-84).   

The instant appeal was initiated when Bennett timely filed a notice 

of appeal.  (CR2 88).     
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STATEMENT OF JURISDICTION 

This Court has jurisdiction under Tex. Gov't Code § 81.0751 

providing that a respondent in a disciplinary action may appeal a 

judgment of a District Court as in civil cases generally.  Therefore 

this Court has jurisdiction pursuant to Tex. Const. art. V, § 6 and 

Tex. Gov't Code § 22.220.   

STATEMENT REGARDING ORAL ARGUMENT 

The legal issues presented here are undecided and important.  

First is a qualitative question, the answer to which will help guide the 

Commission for Lawyer Discipline, Judges, and Members of the Bar 

for years to come:  On what type of evidence should discipline be 

increased from a damaging public reprimand to a devastating active 

suspension?  Also presented is an important question about factual 

sufficiency of evidence:  Whether a “preponderance” of the evidence 

supporting a Rule 3.02 sanction (for unreasonably delaying 

resolution of a matter), is supplied solely by admitting filings made 

by the respondent -- without any evidence as to the reasons for the 

filings -- and in the face of sworn testimony as to the reasonable 

purpose of the filings.    
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Oral argument would significantly aid the Court’s resolution in 

this case by serving as a guide to this Court in (1) evaluating the 

evidence of the case, (2) scrutinizing the reasoning of the trial court, 

and (3) extracting a more detailed and accurate presentation of the 

parties’ arguments.  Because the application of law to these facts is 

somewhat nuanced, written argument has its limitations. Oral 

questioning will more accurately illuminate the import of current 

case law, rule commentary, and its application to these facts, 

significantly aiding the decisional process of this Court.  
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ISSUES PRESENTED 
 

1. WHETHER THE EVIDENCE WAS FACTUALLY SUFFICIENT 
TO SUPPORT A 2 ½ YEAR SUSPENSION. 
 

2. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION 
IN IMPOSING A 2 ½ YEAR SUSPENSION.     
 

3. WHETHER DISCIPLINARY COUNSEL’S MISCONDUCT 
TAINTED THE PROCEEDING TO THE EXTENT THAT NO 
SANCTION SHOULD BE IMPOSED. 
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STATEMENT OF FACTS 

This is a case of extreme injustice.  The statement of facts is 

necessarily lengthy.  To avoid repetition and preserve chronological 

continuity, some argument is placed within the statement.     

1. AN AGREEMENT IS NEGOTIATED. 
 MR. LAND APPROACHED MR. BENNETT WITH AN UNUSUAL CASE. 

 
Robert S. Bennett (“Bennett”) has practiced law for nearly 40 

years in good standing.  (5 RR1 119).  In 2011, Gary Land (hereinafter 

“Land”) retained Bennett in a matter involving possible civil rights 

violations and an unwarranted federal investigation. (RX 1; 2 RR 95-

100).  The civil rights claims were unusual and frightening.  They 

resembled claims from the American Embassy in Cuba.  Land 

suspected he was under surveillance and the subject of harassment 

with microwave technology.  (PX 35, p. 2).  Land was accompanied 

by former federal agent, Ron Worley, who vouched for Land’s 

credibility.  (CR1 57).  Worley knew Bennett and made the 

introduction, having suggested to Land that he retain Bennett.  

(2 RR1 94:21-96-10).   
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The Commission/Appellee does not question “Land’s mental 

capacity” and is NOT “critical of Mr. Bennett for having taken on the 

representation in any way.” (2 RR1 109:3-7).   

 THE FEE AGREEMENT IS CUSTOMIZED FOR AN EXPENSIVE CASE. 

Because of the odd facts, and the simultaneous pursuit of a 

commercial dispute (the “Lambert” Case), they executed a fee 

agreement which reflected the difficulties that might be encountered. 

Land acknowledged that the case would be “very expensive” due to 

the peril and difficulty involved, and the likelihood that little “credible 

evidence” could “be found.”  RETAINER AGREEMENT, p. 12 (PX 2). 

Id. (emphasis added).  Land was warned of the fantastic expense that 
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the case might generate – and approved up to “$20,000 or more” per 

month: 

 

Id., p. 13, ¶ X Q (emphasis added).   

 THE AGREEMENT IS REVIEWED BY LAND’S COUNSEL. 

The preamble contained a bold admonishment, that Land retain 

separate counsel to advise him on the contract:  

 
 
Id., preamble, p. 1 (PX 2) (emphasis added).  Land took the advice 

and presented the contract to a friend -- Hollis Horton, a Court of 

Appeals Justice in Beaumont, Texas.  (CR1 58); (2 RR1 99:4-7).  Land 

returned with the contract, having made several changes.  

(2 RR1 99:8-11).  Each page was initialed.  RETAINER AGREEMENT, 

passim. (PX 2).  
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 THE ARBITRATION PROVISIONS INCORPORATED A SET OF RULES 
ALLOWING LIMITED APPEAL. 

In the preamble, it stated that arbitration “typically” results in 

loss of right to appeal, and referred to the Houston Bar Association’s 

Fee Dispute Resolution Committee: 

 

RETAINER AGREEMENT, p. 1 (preamble) (PX 2).   

Part VIII dealt with Arbitration.  It made clear that: “A court 

order may be necessary to enforce this arbitration agreement….”    

Id., p. 7 Part VIII (first paragraph).  The next paragraph referenced 

the non-appealable nature of any arbitration “pursuant to the Rules” 

of the Dispute Committee.  It used “may” when discussing loss of 

appellate rights: 

 
 
Id., p. 8. Part VIII (emphasis added). 
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Land also signed an acknowledgement that he had received, 

read, and understood the arbitration rules:   

 

CONSENT TO ARBITRATION (PX 4) (emphasis added). 

The rules are only 8 pages long.  COMMITTEE ARBITRATION RULES 

(PX 4).  Consistent with the “may” and “typically” language, any 

confirmation, correction, or vacation of any award would be through 

judicial review, including a possible appeal in accordance with the 

Texas Arbitration Act: 
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Id., p. 7 (emphasis added).  

 THE AGREEMENT LIMITED ARBITRATION TO CERTAIN MATTERS. 

Arbitration was limited to “disputes” over “fees, costs, billing, 

and breach of ethical or fiduciary duties.” See RETAINER AGREEMENT, 

p. 8 (PX 2). Thus, other disputed matters would not be subject to 

“arbitration,” but rather normal judicial processes (suit, trial, 

judgment, appeal, etc.).       

2. THE AGREEMENT IS PERFORMED. 

Upon execution, Land paid a $50,000.00 retainer.  (2 RR1 100-

01). Bennett’s firm began work and exhausted the retainer over five 

months (2 RR 100-01) – a pace more desirable than the $20,000 per 
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month anticipated.  Bennett mailed invoices and Land did not object.  

(2 RR 101). 

3. LAND SURPRISINGLY TERMINATES BENNETT AND 
ATTEMPTS TO EXTORT A REFUND. 

In August 2011, Land refused to pay the amount billed, 

requested a refund of $35,000.00, and terminated Bennett. (RX 3; 2 

RR1 106-107).  Land hired another lawyer, Nick Oweyssi, to 

represent him against Bennett. (PX 6; 3 RR 60)  

Shockingly, Land’s attorney threatened a grievance if the 

payment was not made: 

 
 
DEMAND LETTER, p. 3 (PX 6).  He suggested that the grievance would 

not be filed if payment was made.  As such, it was in clear violation 

of Texas Disciplinary Rule of Professional Conduct 4.04 (b) (1):    

(b) A lawyer shall not present, participate in presenting, 
or threaten to present: 

(1) criminal or disciplinary charges solely to gain an 
advantage in a civil matter;  
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TX ST RPC Rule 4.04.      

4. THE PARTIES ARBITRATE. 

 After attempts to resolve the issue, the fee dispute was handled 

in accordance with the fee agreement -- arbitration with the Dispute 

Committee. (RX 4).   

Affidavits explaining and confirming the fees were presented to 

the arbitration panel.  (PX 11 p. 2-4).   Land did not even show up, 

and a full cross examination of Land was not had.  (Id. p. 9). Even 

though he demanded $35,000, the panel awarded $27,500 without 

explanation.  (PX 11, p. 12).  

Bennett challenged the award by filing a motion to modify.  (2 

RR1 105; PX 11).   The panel denied the motion. (PX 12).   

On April 4, 2012, Land filed a motion to confirm in Harris 

County district court.  (RX 11).  Bennett filed a motion to vacate. (RX 

12; 2 RR 112).  The Commission has agreed that Bennett “was 

entitled” to challenge the award court. (2 RR1 15:20).  The District 

Court denied Bennett’s motion and confirmed.  (RX 13; PX 19).   

5. THE CARDINAL SIN: BENNETT FILED LEGAL PAPERS. 

After the award was confirmed, Bennett did not lie to the Court.  

He did not cheat behind anyone’s back.  He did not steal anything.  
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According to the Commission, the acts which compelled the 

devastating loss of his career, were: (1) filing a notice of appeal (RR2 

24); 2) filing a separate lawsuit (RR2 26-27); 3) failing to file a 

supersedeas bond, filing an affidavit regarding assets, and delaying 

a cash deposit to cover the bond (RR2 27); and 4) filing a motion for 

en banc reconsideration and the petition for review of the appellate 

opinion. (RR2 28-29). 

 THE LEGITIMATE APPEAL 

Bennett did appeal the order confirming the award. (PX 21).  

But first, he had his attorney conduct research “with regard to 

appealing arbitrations.”  TESTIMONY OF JORGE LOPEZ (3 RR1 52:9-10).       

On appeal, Bennett made arguments clearly outside the scope 

of the “disputes” to which a limited right of appeal “may” apply.  He 

argued: (1) that the panel exceeded its powers (2) that a certain 

breach of contract issue should not have been ruled “not worthy of 

pursuit,” and (3) that he was denied his right to cross examine Land.  

See APPELLANT’S BRIEF IN BENNETT V. LAND, p. 5 (RX 16).  Land 

responded and sought sanctions, claiming Bennett’s appeal was 

frivolous. (PX 35).   
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The First Court of Appeals affirmed, but held the appeal did 

not warrant sanctions.  See Bob Bennett & Assocs., P.C. v. Land, 

2013 WL 2445369 (Tex. App.—Houston [1st Dist.] 2013, pet. denied).   

While it did “disagree with the merits of the appeal” the Court 

set forth the definition of frivolity:   

In his brief, Land requests that this Court impose 
sanctions against Appellants for filing a frivolous 
appeal. See Tex.R.App. P. 45 (authorizing imposition of 
sanctions for filing of frivolous appeal). Land asserts that 
Appellants have “no reasonable grounds on which the 
arbitration award can be vacated.” He contends that, despite 
the fact that their challenges have no merit, Appellants have 
“delayed and appealed this case on every opportunity available” 
to avoid paying the arbitration award and to cause Land to incur 
greater attorney's fees. 

After considering the record, briefs, or other papers filed 
in this Court, we may award a prevailing party damages if we 
objectively determine that an appeal is frivolous. 
See Tex.R.App. P. 45; Smith v. Brown, 51 S.W.3d 376, 381 
(Tex.App.-Houston [1st Dist.] 2001, pet. denied). An appeal is 
frivolous when the record, viewed from the perspective of 
the advocate, does not provide reasonable grounds for the 
advocate to believe that the case could be reversed. 
Smith, 51 S.W.3d at 381.  

The decision to grant appellate sanctions is a matter of 
discretion that an appellate court exercises with prudence and 
caution and only after careful deliberation. Id. Although 
imposing sanctions is within our discretion, we will do so only 
in circumstances that are truly egregious. See id. WHILE WE 
DISAGREE WITH THE MERITS of the appeal, after 
considering the record and briefs, we do NOT conclude that 
the circumstances in this case WARRANT SANCTION. 
Accordingly, we overrule Land's request for Rule 45 sanctions. 
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Id. at *7 (Tex. App.—Houston [1st Dist.] June 4, 2013, pet. denied).  

The Commission has represented to the trial court that the 

language above means that the appeal had been ruled non-

frivolous.  (2 RR1 78:22-79:6).   

Bennett sought rehearing, en banc rehearing, and petitioned the 

Texas Supreme Court for Review. (PX 39, 40, 41, 46, and 48).  All 

were denied, and the award became final.  (Id.).         

 THE LEGITIMATE SUIT FOR MATERIAL NON-DISCLOSURES.   
 

After the arbitration award, Bennett “discovered” that Land had 

“extensive medical screenings” prior to signing the fee agreement. (PX 

22 ¶¶ 9-11).  Land never disclosed the screenings to Bennett.  (Id., ¶ 

12).  Bennett sued Land for the misrepresentation.  (P22).  Land filed 

a 6-page answer (PX 26) and the case was ultimately non-suited 

without any activity (PX 36 6RR1).  There is nothing in the record 

to indicate that the lawsuit was false or frivolous.  

 THE LEGITIMATE COLLECTION DEFENSE 
 The Receivership 

As was his right, Bennett did not post a supersedeas bond on 

appeal.  Rather than wait for the appellate outcome, Land attempted 

to collect, a seemingly harassing move.  Bennett did what any 
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collections attorney would do to protect a client.  When Land 

attempted to appoint a receiver (PX 27) to sell Bennett’s property, he 

moved for mediation (PX 28).  Nevertheless, the Court appointed a 

receiver. (PX 29).  Bennett then moved to reconsider (PX 30).  He 

moved on the legitimate grounds that there had been discussions 

that the Court would refer the matter to mediation prior to the 

appointment (Id. ¶5-7, 13), and because there were no non-exempt 

assets recoverable.  Id. ¶12.  Bennett noted he had made attempts 

to settle and that Land had opposed mediation.  Id.  Later, Bennett 

filed a notice of appeal as to the order appointing the receiver (PX 32).  

There is nothing in the record to suggest these efforts were 

improperly motivated.     

 The Attempted Execution 

Upon execution at his law office, Bennett provided an 

uncontroverted affidavit showing his property was exempt from 

execution.  See CONSTABLE’S RETURN (page 3 of PX 25).  The return 

stated:  
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Id.   There is nothing in the record to indicate that the affidavit 

was anything other than true.  

 The Cash Deposit 

Eventually, on January 22, 2013, Bennett posted a cash deposit 

of $30,931.11 to secure the appeal.  (PX 33).  There is no requirement 

that a cash deposit or bond be posted on appeal.  It is optional under 

Texas Rule of Appellate Procedure 24.1 to prevent enforcement of the 

judgment. The funds were eventually withdrawn by agreement.  (CR1 

402). 

6. A PETTY GRIEVANCE, A BOGUS CHARGE, AND A 
KANGAROO COURT. 

 
 THE GRIEVANCE WITH “APOLOGIES” 

Just prior to the deposit and before appellate resolution, Land 

filed a grievance against Bennett.  It was more than a year after the 

unethical threat to do so.  (CR1 8).  Land’s counsel later apologized 

to Bennett’s counsel for having filed the grievance, stating that 

he had refused to file it for six (6) months until Land threatened 

to fire him.  See MOTION FOR RULE 13 SANCTIONS, p. 2 (CR1 29).     
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 BOGUS CHARGES WITH NO INVESTIGATION 

Timothy Bersch, Assistant Disciplinary Counsel for the 

Commission (hereinafter “Bersch”), filed a Petition against Bennett 

alleging six (6) violations of the Texas Rules of Disciplinary Conduct.  

Five of the six were unsupported by any factual pleading.  The 

petition identified no “matters” that may have been “neglected” but 

still charged Bennett with violation of Disciplinary Rule 1.01(b)(1), 

which mandates that a lawyer not “neglect a legal matter.”  Compare, 

“Rule Violations” (¶11) with Factual Allegations (¶¶ 7, 8, 9, and 10) 

in ORIGINAL DISCIPLINARY PETITION, pp. 6-7 (CR1 6-7).   

The Petition also baselessly charged Bennett with violations of: 

Rule 1.03 (b) (failure to explain a matter to permit the client to make 

informed decisions); Rule 1.15(d) (failure to give notice, surrender 

property and papers, and failure to refund advanced payments of 

unearned fees); Rule 2.01 (lack of professional judgment and candor); 

Rule 3.01 (asserting frivolous matters).  None of these matters were 

supported by allegations, let alone proof.  Compare “Rule 

Violations” (¶11) with Factual Allegations in “Cause of Action” (¶¶ 7, 

8, 9, and 10) in ORIGINAL DISCIPLINARY PETITION, pp. 6-7 (CR1 6-7).   
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The only factually pled violation was the petition’s claim that 

Bennett appealed, “despite the provision in the Agreement that an 

arbitrator's decision "shall be binding, conclusive and non-

appealable….” Id., p. 7. This is essentially a breach of contract claim.     

Bersch later filed a petition dropping four (4) of the claims.  See 

FIRST AMENDED DISCIPLINARY PETITION (CR1 15-18).  The new petition 

asserted Rule 3.02 (“In the course of litigation, a lawyer shall not take 

a position that unreasonably increases the costs or other burdens of 

the case or that unreasonably delays resolution of the matter.”)  Id.  

This was based solely on the appeal.  Id. ¶ 10.    

The Petition also asserted Rule 1.15 (d), which requires that a 

terminated attorney refund any “advanced payments of fee that has 

not been earned.”   Id.   This was based solely on Bennett’s non-

payment of the award while on appeal.  Id. 

  AN INEXPERIENCED JUDGE IN A HURRY TO GET HOME. 

The Texas Supreme Court appointed Hon. Carmen Kelsey to 

preside over the trial (CR1 9).  She was a Juvenile Court Judge (CR1 

530), admittedly less experienced in other matters.  (3 RR1 101:14-

15).  She acknowledged her lack of knowledge and confusion in civil 

matters. (3 RR 105; 4 RR 11, 15, 29).  “THE COURT: I hope I say it 
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right, but explain a supersedeas bond. I'm not a civil judge.”  (2 RR1 

82:14-84:1).        

The judge did not want to be around long, stating: “I'm a visitor. 

I like short visits.”  (2 RR1 11:2).  She did not like her hotel and 

suggested the parties were going to “hopefully” make her “visit sweet” 

and not have “another night” there.  (2 RR1 12:21-13:2). 

 A CASE WITHOUT A WITNESS. 

The Commission bizarrely presented no witnesses – not 

even Mr. Land.  Its case was nothing more than 53 exhibits. (2 RR1 

48-49).  They are: (PX 1-4) a welcome letter and the fee agreement 

documents; (PX 5,6) the termination letter and demand letter; (PX 7-

50) forty-four (44) arbitration and court documents; and (PX 51-53), 

a letter from the Texas Supreme Court showing Bennett’s clean 

record, a clerk receipt, and a process server invoice.  The remainder 

of the Commission’s case was nothing more than 22 pages of 

argument. (2 RR 14-20, 69-85, 92).   

Bersch opened as though pursuing a breach of contract claim: 

“This is a very simple case. A case that revolves around a contract, 

a promise, and a failure to live up to that promise.” (2 RR1 14:7-

9) (emphasis added).  He indicated “the case is spelled out in the 
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documents.”  (2 RR1 54:3-4).  He would rest without any 

presentation -- if the Court would allow him to “go through the 

documents and hit some of the highlights....”  (2 RR1 54:6-8). 

Bersch pointed to the documents and stated:   

We're saying in 3.02, that Mr. Bennett, by doing this 
appeal and filing the separate fraud lawsuit and all the rest 
unreasonably increased the cost of that whole proceeding and 
unreasonably delayed its resolution. 

 
(2 RR1 79 7-10) (emphasis added).  The documents themselves pled 

rational, legal reasons for having been filed.  (PX 7-50).  Nevertheless, 

on Rule 3.02, the Commission’s entire case was Mr. Bersch’s 

divination that the secret purpose of the filings was 

unreasonable.   

 On Rule 1.15(d) the case was equally non-sequitur: that Land 

was not paid until the judgment was final.  (2 RR1 81:23-82:3). 

 PROSECUTORIAL MISREPRESENTATIONS TO THE COURT   
 Misrepresentations About the Contract 

Bersch misrepresented the contract’s contents.  He read from 

the contract, using the words “closed quote” as though the word 

“non-appealable” was the end of the matter: 
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(2 RR1 14: 15-12) (emphasis added).   

Bersch omitted the words “pursuant to the Rules.”  He also 

omitted reference to the words “may” and “possible” which were 

bolded in the very next sentence: 

 
 
RETAINER AGREEMENT, p. 8. Part VIII (emphasis added). 

 The Court Becomes Extremely Hostile.  

The effect was immediate.  The Judge refused to let Bennett 

explain the very document upon which his license depended.  

Instead, she cut him off:    

MR. BENNETT: Your Honor, in the course of this 
document--  

THE COURT: You don't have to explain it to me. I read 
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it. You put it in the fax, did you not?  
MR. BENNETT: We did, Your Honor, but --  
THE COURT: I've read it.  

(2 RR1 28:2-8) (emphasis added).  She made sarcastic comments as 

Bennett tried to explain:      

THE COURT: You may proceed.  
MR. BENNETT: Okay, Your Honor. No. 1, each page of that 

document is signed and initialed by Mr. Land.  
THE COURT: I know.  
MR. BENNETT: Mr. Land altered several paragraphs of 

this.  
THE COURT: You're not telling me anything new. Tell 

me something I don't know.  

COMMENT BY JUDGE KELSEY (2 RR1 28:12-19).   

The Court seemed hurried. Bennett was attempting to explain 

that the case had several issues which were outside the scope of the 

arbitration agreement’s non-appealability clause.  But she decided to 

cross examine Bennett, assert her power, and shut him down:      

MR. BENNETT: Your Honor, the provision … as opposed 
to what Mr. Bersch said only applies, only applies to fees. So if 
there is any issue outside of fees, you can't refer that to the 
Houston Bar Fee Dispute Resolution. You have to take it to a 
different court. Now that's important because when we 
appealed this case, we had several other issues including 
the right and powers of the arbitration panel. We had issues 
of competency and these were issues that were brought to the 
district court and then on up. 

THE COURT: MR. BENNETT, LET ME SAVE YOU SOME 
TIME, SIR. You wrote that contract, didn't you, sir?  

MR. BENNETT: Absolutely.  
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THE COURT: Well, then you should be bound by it. 
ANYTHING ELSE?  

 
(2 RR1 28:20-29:9).  The outrageous colloquy continued as the judge 

sought enlightenment:   

MR. BENNETT: No question about that, but, Your Honor - 
THE COURT: Excuse me?  
MR. BENNETT: No question about that.  
THE COURT: Then what are you talking about?  
MR. BENNETT: I'm trying to explain what happened with 

the contract and what it applies to this case. Because more 
importantly, in that contract, it talks about only the right in the 
arbitration of fees. Now that's important because, again, of what 
was appealed.  

THE COURT: DON'T TRY TO CONFUSE ME, SIR. You 
had an arbitration agreement with Mr. Land to discuss fees, 
to decide any dispute and THAT'S IT.  

MR. BENNETT: No, no, no, no, no. I'm sorry, Your Honor. 
That's not it.  

THE COURT: What else is there, sir? Tell me. 
ENLIGHTEN ME, PLEASE, HURRY. 

(2 RR1 29:10-30:1).  But when Bennett attempted, the trial court 

simply shut Bennett out:   

MR. BENNETT: Certainly, I'd be happy to. 
THE COURT: Go ahead. 
MR. BENNETT: If you look at our brief in front of the 

district court, if you look at our brief in front of the court of 
appeals, if you look at our brief in front of the Supreme Court 
of Texas, all those different court's received information, 
arguments that were separate from fees. And the issue in 
this case is whether we have a right to appeal on some other 
ground. 

THE COURT: LET ME SAVE YOU SOME TIME AND 
TROUBLE, SIR. I know all about that, too. I know about the 
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arbitration. I know you went to district court. They confirmed 
arbitration. I know you went to the Court of appeals. They said 
-- they confirmed the district court. I know that you asked for 
en bloc hearing. They denied it. I know you went to the Texas 
Supreme Court, and they denied your review. 

What else is there to discuss? 
 
(2 RR1 30:2-19).   Schizophrenically, the Court changed her mind 

about “enlightenment” and wore Bennett down.  She demanded, he 

moved “forward” to other issues: 

MR. BENNETT: Well, Your Honor, then the issue becomes 
whether those actions are grievable, whether the fact that I as 
a litigant can take an appeal. 

THE COURT: I don't want to argue with you. Just give me 
a presentation of what you're going to present. I'm just telling 
you I KNOW ABOUT THIS CASE. 

MR. BENNETT: And I appreciate you know it. 
THE COURT: YOU DON'T TO HAVE ENLIGHTEN ME 

about stuff you gave me already. I read it. Let me show it to you. 
MOVE FORWARD. 

MR. BENNETT: Judge, in addition to the witnesses we 
have here, there will also be a reputation witness by the name 
of Anthony Griffin who is going to be testifying in this case. 

(2 RR1 30:20-31:8).  Due to word limitations, this Court is 

encouraged to review the trial transcript thoroughly.   

 Misrepresentations about the Arbitration Award. 

Bersch told the Court: “The panel ruled in favor of Mr. Land and 

against Mr. Bennett.  They ruled that Mr. Bennett should refund 

27,500 to Mr. Land…”  (2 RR1 15:5-9).  This created the impression 

that Bennett’s failure to immediately pay defied a court order.  But 
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the panel NEVER ruled that Bennett should “refund” $27,500.00 to 

Land.  The panel rendered an award that clearly allowed for non-

payment and post-award legal activity:    

Gary Land is awarded the sum of $27,500 against 
Respondents. Respondents are awarded nothing on their 
counterclaim. If this award is not paid within thirty (30) days, 
the prevailing party shall be entitled to interest from the date of 
decision at the rate provided for interest or judgments. 

ARBITRATION AWARD, p. 2 (PX 10).  Bersch continued to use the term 

“refund” to create the impression that Bennett committed the 

equivalent of theft – something to which a criminal juvenile judge 

would relate.  See e.g., (2 RR1 15:24) (referring to the “order that Mr. 

Bennett refund $27,500”); (2 RR1 16:9) (“by not refunding the 

money…Mr. Bennett has violated…”).    

Though likely lost on the judge, Bersch was describing a 

basic fact of commercial litigation: a delay in paying a judgment, 

and the case running the appellate course:   

The other rule violation we're alleging is a Rule 3.02….  
The reason is, that in the weeks following July of 23, 2012, 
instead of simply paying the $27,500 to Mr. Land, instead 
Mr. Bennett filed a Notice of Appeal and began a course that 
winded its way through from the Summer of 2012 until just a 
few weeks ago.”  
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(2 RR1 16:15-22).  Because of the deceptive description, the post 

award maneuvers were presented as a sinister ploy:   

He did not pay the money, neither did he file 
supersedeas bond or do something to take away the possibility 
of Mr. Land collecting on the money.   

Id.  (2 RR1 17:21-23).  The documents evidence nothing but litigation.  

(PX 1-53).  Yet Bersch argued they evidenced a rule violation simply 

by “putting it all together.”   

My point about that is in addition to the 20-months delay 
with all the appeals, the costs were also increased by this 
additional lawsuit that was filed and by the way in which Mr. 
Bennett delayed for months before dealing with the supersedeas 
bond. When you put all of that together, we believe the 
evidence is clear that Rule 3.02 was violated as well.  

(2 RR1 18:18-27) (emphasis added).   

 The Court was Influenced by the Misrepresentation. 

Bersch made the Notice of Appeal appear as an immoral 

decision because the arbitration panel had “ordered” Bennett to 

“pay.”   He then misrepresented that the District Court Order was 

also to “pay.”  He dramatized an unethical choice by Bennett:   

MR. BERSCH: This is one of the most important 
documents out of all of these documents, because after Judge 
Carter, in the 125th Court, ruled on July 23, 2012, that Mr. 
Bennett should pay Mr. Land $27,500, THE QUESTION WAS, 
IS MR. BENNETT GOING TO PAY THAT MONEY. The answer 
came on August 23, 2012. 
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(2 RR1 75:6-11) (emphasis added).  Of Course, Judge Carter’s order 

looked nothing like that:  

 

(PX 19).  Judge Kelsey bought into it:   

THE COURT: And Judge Carter said? 
MR. BERSCH: Judge Carter said, "Mr. Bennett, I disagree 

with you." 
THE COURT: PAY MR. LAND? 
MR. BERSCH: He said -- Judge Carter said, "I disagree 

with Mr. Bennett and I agree with Mr. Land and the result of 
that was the two documents that we have as Petitioner's Exhibit 
19 and 20. Those two documents are the ones -- both signed 
by Judge Carter on July 23, 2012. It's that date we have 
talked about over and over again for the last three days. 

THE COURT: Uh-huh, uh-huh, uh-huh. 

(4 RR1 97:22-98:8) (emphasis added).  Bersch pressed on with the 

falsehood in closing: “So in July of 2012, after Judge Carter ruled, 

Mr. Bennett is looking at the ruling. The ruling says, I'm supposed 

to pay Mr. Land $27,500. Mr. Bennett had a choice.”  (4 RR1 

100:8-12) (emphasis added). 
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 THE TRIAL COURT MUTED THE DEFENSE. 

To rebut the Commission’s case Bennett attempted to introduce 

expert witnesses.  The Commission objected to his presentation.  It 

was perfectly fine for Mr. Bersch to explain the nature of a 

supersedeas bond to the Court (2 RR1 Tr. P. 82:14-84:1), and the 

nature of the claimed rule violations.  But Bennett’s evidentiary 

explanation as to “WHY” was considered invading the province of the 

fact finder.  Judge Kelsey sustained the objections in near lock step.  

(2 RR1 104:9, 120:16, 151:18 155:7; 3 RR1 49:5, 49:20, 50:5, 50:12, 

52:23, 54:6, 66:14,68:11,69:17, 70:12, 71:5, 86:11, 90:4; 4 RR1 

41:12).   

The hostility of Judge Kelsey toward Bennett became obvious as 

Bersch was invited to object and Bennett was told that he could not 

be heard before he even finished his sentence.  (2 RR1 79:3-80:18).  

The Court then admonished Bennett for being “disrespectful” and 

“out of control” when he had simply asked to be heard.  (Id.).   See 

also (3 RR1 54:8-12) (Bennett: “Well, here's the point, Your Honor.” 

The Court: “No point to be made.” Bennett: “I can't be heard on this?” 

The Court: “No, sir.”). 
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Judge Kelsey excluded the testimony of Jorge Lopez (the 

attorney who represented Mr. Bennett in the arbitration), Lillian 

Hardwick (an expert on the disciplinary rules), Dan Karotkin (an 

expert on arbitration), Anthony Griffin (an expert on contract law), 

and Dan Naranjo (an expert on attorney discipline). (2 RR1 115-213).  

Bennett put on extensive bills of review.  (2 RR1 122-138); (2 RR1 

178); (2 RR1 179-181); (2 RR1 178-179); (2 RR1 195-205); (2 RR1 

204-205); (2 RR1 207-210); (2 RR1 211-213). 

While Bennett’s attorney was attempting to show an appeal of 

non-fee matters was permitted, the trial Court claimed 

“overreaching.”   

MR. WAGNON: Because the Houston Fee Dispute 
Committee cannot entertain anything other than fees. 

THE COURT: That's overreaching. 
MR. WAGNON: It may have been -- may be -- 
THE COURT: Let me be clear. That's an attorney 

overreaching on a person who is not a lawyer, who hasn't gone 
to law school, got -- stood for the state bar exam and passed 
and got their license. That's overreaching, sir. 

(2 RR1 87:11-22) (emphasis added).  The exclusion of “experts” (other 

than Bersch) flowed over to the facts.  Bennett could not even ask 

witnesses if they “observed” anything “unethical” or “overreaching.”      

Q. Okay. During that time from your factual knowledge, 
DID YOU OBSERVE anything that I did with Mr. Land or in the 



36 

arbitration which was unethical? 
MR. BERSCH: Objection. Another way of asking for an 

opinion. 
THE COURT: Sustained. 
Q. (BY MR. BENNETT) Did you at any time during this

period you were involved in the arbitration and knowledge of 
Mr. Land, the contract, OBSERVE IN ANY WAY that I was 
OVERREACHING with Mr. Land? 

MR. BERSCH: Objection, Your Honor. Asking for an 
opinion. 

MR. BENNETT: It's been opened -- the doors been 
opened on that, Your Honor. 

THE COURT: Not by Mr. Bersch. That's sustained. 
MR. BENNETT: Okay. Moving on. 
Q. (BY MR. BENNETT) DID YOU SEE that I violated any

fiduciary duty that you knew of during the representation of 
Mr. Land by me or during the arbitration? 

MR. BERSCH: Same objection. Asking for an opinion. 
THE COURT: Sustained. 
MR. BENNETT: I point out that has been brought in by Mr. 

Bersch, Your Honor. He stood up and said I was in violation of 
the breach of fiduciary duty. 

THE COURT: I sustained the objection, sir. 
Please move on. 

(3 RR1 49:10-50:17) (emphasis added). 

 NEVERTHELESS, BENNETT SUPPLIED AN ABUNDANCE OF TESTIMONY.

Still Bennett presented a case filled with testimony of his 

reasonable actions.  Bennett showed the fee had been earned and 

that Land owed him.  (2 RR1 58-69, 100-104, 134-136; RX 12, RX 

16).  Bennett introduced evidence about the agreement, the Rules of 

the Fee Dispute Committee, and the Texas Arbitration Act, all of 
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which allow appeal of certain matters. (RX 1, 2 RR1 104-108, 112-

113, 154-157; 3 RR1 46-51, 53-55, 60).   

Bennett showed that the First Court of Appeals held that the 

appeal was not frivolous.  (RX 17, RX 19); (2 RR1 63:13-17).  In 

response, the Commission agreed with Bennett that the Court of 

Appeals held his appeal was not frivolous.  Mr. Bersch argued: 

And they said in there that they were looking to see 
whether the appeal was frivolous, which the Court defined as, 
quote, When the record viewed from the perspective of the 
advocate does not provide reasonable grounds for the advocate 
to believe the case should be reversed, closed quote. So they 
denied the sanctions. 

(2 RR1 78:22-79:2).  The Commission then took the position that the 

holding did not matter because: “Rule 3.02 does not have the word 

frivolous in it.”  (2 RR1 79:3-6). 

Bennett’s case included (1) 39 exhibits the prosecution omitted, 

(2) his own extensive testimony (2 RR1 94-114, 140-159), (3)

testimony by Jorge Lopez, Bennett’s arbitration attorney, that Land 

owed Bennett money (3 RR1 39-61), and (4) powerful testimony by 

Dan Naranjo, a former lawyer for the Commission, who saw it all and 

did not report Bennett as in violation. (3 RR1 62-73).     
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 THE FINDINGS 

In closing, Bersch hammered home the misrepresented “order 

to pay” the money.  (2 RR1 75:6-11, 100:8-12).  Just moments before 

the ruling he gave it a final push: 

  Yes, Mr. Land had counsel, but his counsel could not 
prevent Mr. Bennett in July of 2012 from refusing to pay the 
$27,500 that Mr. Land was owed. Didn't make any different that 
Mr. Land had an attorney. Mr. Bennett made the decision he 
wasn't going to pay the money. 

Id.  (4 RR1 116:20-24) (emphasis added).  Just moments later, Judge 

Kelsey found Bennett in violation of both Rule 1.15(d) and Rule 3.02.  

(4 RR1 117:14). 

7. THE FIRST SANCTIONS HEARING 

The sanctions hearing came next.  It had a peculiar beginning.   

 THE COMMISSION APPROVES A 1 YEAR PROBATION.   

The Commission suggested a low-end sanction of 1 year of fully 

probated suspension and a high-end of two year’s suspension with 

21 months fully probated and only 3 month’s  active:   

MR. BERSCH: What I was saying, Your Honor, is that my 
instructions from my client, the Commission for Lawyer 
Discipline, were to … ask for this sanction. At the minimum 
level would be one-year suspension that would be fully 
probated. IN OTHER WORDS, MR. BENNETT COULD 
CONTINUE TO PRACTICE LAW; BUT HE WOULD BE ON 
PROBATION FOR ONE YEAR. That's the bottom end of what 
I'm asking the Court to consider. The upper end is a two-year 
suspension; but out of that two-year period, three months 
of it would be an active suspension where Mr. Bennett could 
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not practice law. 

(5 RR1 7:9-8:9). 

 THE TRIAL COURT SHOWS ITS INEXPERIENCE AGAIN.  

The Court then asked Bersch what to do next: 

So this is my first official full-blown trial, Attorneys. So 
excuse me for consulting you as we go through each phase and 
using analogies or anecdotes as to what takes place when I'm 
presiding in Bexar County. 

(5 RR1 14:23-15:2).   

Astoundingly, after three days of proceedings, she still did 

not know who Bersch represented -- and disbelieves him when 

he tells her:   

THE COURT: Okay. When you say your client, are 
you referring to Gary Land? 
MR. BERSCH: No, Your Honor. Mr. Land is not my 
client. The Commission for Lawyer Discipline -- 
THE COURT: Is your client? 
MR. BERSCH: -- is my client -- 
THE COURT: Okay. Okay. 

(5 RR1 17:1-15) (emphasis added). 

 AGAIN, NO EVIDENCE BUT THE PAPERS 

Apparently content with the “pleadings only” approach, Bersch 

announced his readiness to proceed (5 RR1 16:4-6), withdrew the 

Commission’s request for fees and stated the Commission “would 
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rely on evidence that has already been introduced….”  (5 RR1 

16:16-22) (emphasis added).  The Commission then rested.  (Id.). 

 BENNETT’S EVIDENCE: A SECOND ABUNDANCE OF WITNESSES AND 
FACTS.   

 
Bennett called eight witnesses at the sanctions phase.  

 Lillian Hardwick 

Lillian Hardwick was an attorney and past member of the 

standing committee on Texas Disciplinary Rules of Professional 

Conduct.  (5 RR1 23:10-24:1).  She co-authored the “Handbook of 

Texas Lawyer and Judicial Ethics.”  (5 RR1 21:11-15).  She has 

extensive knowledge of Bennett, has worked with him, for him, and 

indicated he was a competent and “extremely” ethical attorney.  (5 

RR1 21:21-23:1).  She testified that Bennett is not a danger to the 

public and that he actually “protects the public” by scrutinizing 

attorney discipline.  (5 RR1 24:20-25).  She respects Bennett and his 

ethical way of running his practice.  (5 RR1 26:5-11).  

 Dan Naranjo 

Dan Naranjo testified as follows:   

Q. (BY MR. BENNETT) Can you please explain your 
knowledge of Mr. Bennett's personal and professional 
background that you know about? 

A. Well, I have worked on several cases with you, Mr. 
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Bennett. And I have always found you to be a most reputable 
attorney, ethical and otherwise. 

Q. Do you in any way feel that I have damaged the 
profession by what you know about this case? 

A. I do not. 
Q. Do you feel that there needs to be some special 

circumstance -- strike that. 
Do you think that based on the facts of this case, 

clients need to have some special insulation from the way I 
practice law? 

A. I do not. 
Q. Let me ask you whether or not in your dealings with me 

-- and it's been how long now? 
A. It's been about 30 years. 
Q. 30 years, I have, during that entire time, maintained 

the respect for the legal profession? 
A. I believe you have shown great respect for the legal 

profession. 

(5 RR1 31:1-22).  He also testified that Bennett had “good character 

and trustworthiness.”  (5 RR1 33:1). 

 Don Karotkin 

Don Karotkin is an attorney who has known Bennett through 

his mutual interests. (5 RR1 35:1-6:4).  He testified that Bennett has 

an “excellent reputation for honesty, truthfulness, and ethical 

conduct.”  (5 RR1 37:3-5).  He’s never heard of Bennet injuring a 

client or damaging the legal profession and there is no need to protect 

his clients from him.  (5 RR1 37:6-16).  He has known Bennett to 

always “maintain respect for the legal profession.”  (5 RR1 37:17-19).  
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He testified that he had seen two days of the trial and that 

Bennett’s conduct was as an “ethical attorney.”  (5 RR1 37:20-

38:2) (emphasis added).  He has knowledge that Bennett has done a 

“significant amount of pro bono work” that has benefited the public.  

(5 RR1 38:11-18).  

 Peyman Momeni 

Peyman Momeni was a client of Mr. Bennett.  (5 RR1 44:13).  He 

never felt a need to be insulated from Bennett or protected from him 

at any time.  (5 RR1 47:9-14).  He testified as to the complexity of his 

cases and how Bennett advocated zealously on his behalf.  (5 RR1 

60:4-10).  He concluded by testifying that Bennett was of “good 

character and fitness to practice law.”  (5 RR1 60:11-21) 

 Anthony Graves 

Anthony Graves was convicted of Capital murder and sentenced 

to death.  (5 RR1 62:11-14).  He was exonerated and was paid 

compensation by the State.  (5 RR1 63:7-11).  Bennett has been 

representing him pro-bono in a misconduct grievance against the 

prosecutor.  (5 RR1 65-66) generally.  Since 2011 he has worked in 

the same building as Bennett, is familiar with his practice and has 

seen no damage to the profession and no need to insulate Bennett.   
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(5 RR1 67:17-68:11).  Mr. Graves is “totally confident” in Bennett’s 

abilities to represent him.  (Id.).  Bennett shows respect for the legal 

profession and the judiciary.  (5 RR1 68:12-15).  He testified that 

Bennett acted professionally in the trial of this case.  (5 RR1 68:19-

24).  Mr. Graves summed it up: 

So I wanted the Court to know that I am here because, 
personally, I feel that Mr. Bennett has shown the 
professionalism and the character that any person, 
particularly in my position, would want on his side. And I 
just want the Court to know that. 

(5 RR1 72:2-73:7) 

 Anthony Griffin 

Anthony Griffin is an attorney who handles primarily civil rights 

cases. (5 RR1 74-75, generally).  He testified that Bennett has a “good 

reputation.”  (5 RR1 76:5).  In his “observation from being a trial 

lawyer for a number of years, from teaching at the law school, from 

doing CLE practice, from writing ethics papers for years,” he has seen 

lawyers “who do not have a respect for our system” but that Bennett 

gives “ultimate respect to these processes even when we disagree.”  (5 

RR1 81:9-19).  Bennett, he said, has a good character for “truth and 

veracity” “trustworthiness.”  (5 RR1 81:20-24).   
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 Jeffrey D. Wagnon 

Jeff Wagnon is an attorney who was hired by Bennett after 

Bennett helped him get his license back.  (5 RR1 104-109, generally).  

He indicated that Bennett “benefits” his clients.  (5 RR1 112:5).  In 

front of the Court he told Bennett: “You came in and you kind of 

helped me get back on my feet. You helped me get my license back. 

You helped me build a practice.” (5 RR1 112:23-25).   

 Robert S. Bennett 

Finally, Bennett testified as to his forty years’ legal experience.  

He was an attorney for the United States Department of Justice, a 

former Assistant United States Attorney, and has handled over 2,000 

cases. (5 RR1 119).  He entered private practice in the early 1980s.  

(5 RR1 116:4-6).  His private practice started as criminal defense and 

personal injury work, and ultimately segued into professional 

responsibility representation for the last 10 to 15 years.  (5 RR1 

116:7-14). He defends lawyers in disciplinary actions.  (5 RR1 

25:7- 9). He represented the Board of Law Examiners, regularly 

lecturing students.  (5 RR1 118:18-24).   

He has testified as an expert on prosecutorial misconduct.  (5 

RR1 119:3-6).  He has never been disciplined prior to this case.  (5 
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RR1 119:10).  He graduated from University of Houston, Law School, 

and has been on the Board of Directors for the Houston Trial Lawyers 

Association and was active in the Texas Trial Lawyers Association.  

Id.  He was on the board of the College of the State Bar of Texas.  (5 

RR1 120:1-5).  He has led cultural trips to Turkey and helped raise 

$800,000 for a “peace garden” which has a synagogue, a mosque and 

a Byzantine Church.  (5 RR1 120:6-25). 

He has devoted pro bono time to the innocence project.  (5 RR1 

124).  He testified that he respects the rules of professional conduct.  

(5 RR1 124). 

As to his family life, he testified about how proud he is of his 

daughter (a University Texas Graduate) and his son (an Aggie), and 

how he credited his wife for his son’s interest in music.  (5 RR1 

125:12-126:3).  He is proud about how he “properly raised” his 

children.  (5 RR1 126:3-4).  He served as a Deacon for First 

Presbyterian Church of Houston.  (5 RR1 126:4-6).  He stated: “I try 

to live up to the standards of the profession and what I believe.”  (5 

RR1 126:6-7). 

As to what he has learned and whether it will happen again, 

Bennett testified from the heart.  He gave remarkably contrite 
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testimony -- given the prosecution’s misrepresentations and the 

Court’s complete lack of respect for the seriousness of his 

defense:  

Q. Do you feel like your clients would need any insulation or 
protection from you? 
A. Well, no. And I'm not sure how and -- I'm sure this will be 
brought up on cross -- exactly the insulation. Because we've 
had the head of the executive committee of the State Bar of 
Texas, Dan Naranjo, former commissioner, talk about my 
contract. We've had Lillian Hardwick talk about my contract.  
The bar says there's not anything wrong with the contract. So 
as I understand, my deficiency here is that I engaged in this 
process. And I understand the Court's ruling, but I'm trying to 
-- other than say, I will not engage in this process again, which 
is so unique to this situation, I doubt if it will ever come up 
again. I am a little bit dumbfounded as to what else I can do, 
given the fact that from the start of the representation to the 
district court, there's been no criticism. And as they said, when 
I started the appeal, started the process. 
So given those set -- unique set of facts of having the contract, 
going through an arbitration. Trying to make a decision about 
an appeal, I have never had it before. I doubt if it will ever 
happen again. But I'm happy to revisit that and make sure 
I'm in compliance of whatever the Court or the Office of 
Chief Disciplinary Counsel thinks that I failed to do. 
Q. Mr. Bennett, do you have respect for the legal 
profession? 
A. I truly love being a lawyer. I mean, I knew when I was 14 
that I would become a lawyer. 
Q. How could you assure this Court that that would be 
continued into the future? 
A. Because of the witnesses that have testified here, my clients 
have come in here and testified and, more importantly, there 
has not been one word spoken against me in this proceeding as 
far as the sanctions are concerned. And so I think that speaks 
that there's not going to be a problem in the future. 
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Q. Do you feel like you handled your conduct in this trial 
professionally? 
A. Well, I should have stood more often when the Judge 
addressed me and I apologize for that; but beyond that, I 
thought that, you know, given how difficult this case was, how 
emotional this case was, and how it's hard to see friends come 
and have to be dragged down here to testify, I hope I have. 
Q. Do you feel like the conduct that was -- or the misconduct 
that was found here provides damage to the profession and the 
public perception of the profession? 
A. I would absolutely hope not. I would absolutely hope not. I 
understand what the Court has found. I will continue to try 
to figure out exactly how I can make sure it does not happen 
again. I'll be talking to Lillian who wrote the book about it, Dan 
who is on the chief executive committee to make sure that I 
comply with everything the Court wants me to do. 

(5 RR1 121:17-123:18).  His contrition was remarkable when he 

stated:   

And then I understand that if I promise not to appeal and 
then appeal, go through that process, THAT IS SOMETHING 
THAT I SHOULDN'T DO. I understand that completely. 

(5 RR1 170:18-21) (emphasis added).   

 THE TRIAL COURT CONTINUES TO BELIEVE THE “ORDER TO PAY” 
MISREPRESENTATION. 

 
Though the Commission waived cross examination, the Trial 

Court did cross examine Mr. Bennett.  (5 RR1 126:10-132:23).  In 

doing so, the Trial Court revealed her continued misunderstanding 

of civil judgments.  Oddly the only violation she mentioned was failing 
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to “avoid the appearance of impropriety” – something for which 

Bennett was not even charged: 

THE COURT: Because the Commission on Judicial 
Conduct had some very specific rules about judges should 
avoid even the appearance of impropriety. Even the 
appearance. And you have a lot at stake. You got a family. You 
got a wife. You got children living a good life -- I mean, doing 
well in your life, rather. You got a practice. You have people who 
rely on the income with your practice. Why would you risk all 
that when an arbitration group says, give this man this 
money -- some of his money back. Instead you just fought. I 
don't understand that. Does not make sense. You can point out 
what you want me to see.  

(5 RR1 130:11-21). 

 A SANCTION “JUST ABOVE PUBLIC REPRIMAND” IS SOUGHT. 

In his first closing, Mr. Bersch stated the Commission’s request 

of at least “one year of suspension.”  ORIGINAL SANCTIONS HEARING 

(5 RR1 139:9-10).  He opined on the application of the factors set 

forth in Texas Rule of Disciplinary Procedure 3.10 and simply drew 

inferences from the documents and Bennett’s testimony.  Id. (5 RR1 

134:1-162:23).  The Court received the arguments without hostility.  

(Id.). 

In his closing, Bennett summarized the evidence: 

They presented no evidence concerning the 11 factors 
under 3.10; whereas, again, the Respondent, not only put in 
documents, but also called witnesses to show the Court that 
there really is no basis for anything other than a public 
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reprimand. 

Id. (5 RR1 166:10-14) (emphasis added).  The Court reacted to the 

suggestion and accused Bennett of “…trying to tell me what to do…”  

Id. (5 RR1 166:23-24).  Bennett had to beg off.  Id. (5 RR1 166:25-

167:18).  Bennett indicated that a public reprimand would be very 

damaging to his practice and hoped that the Court would consider it 

as an appropriate sanction.  Id. (5 RR1 171:23-17:2). 

Bersch concluded by stating: “We just think a step above the 

public reprimand is appropriate…” and suggested again a “…one-

year fully probated suspension…”  “…up to the two-year suspension 

I talked about.”  Id. (5 RR1 173:17-22). 

 THE SHOCKING DISBARMENT 

The trial court entered a shocking order of disbarment from the 

bench, suggesting that it was based on Bennett’s position as an 

ethics attorney and his using that status to “manipulate” the rules.  

Id. (5 RR1 175:22-176:5).   

8. THE CONTROVERSY 

On appeal, the judgment of disbarment was reversed, but not 

before Bennett suffered extensive damage to his life and career.  He 

lost his law practice and went through a divorce.  (RR2 52:14-18).  
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This Court can take judicial notice that the case below was a 

controversy throughout the Texas Bar.  Many amicus briefs were filed 

on Bennett’s behalf, including one signed by over 1100 attorneys, 

including former Chief Justice of the Texas Supreme Court, Tom 

Phillips.  See APPELLATE RECORD FOR CAUSE NO. 14-14-00470-CV, 

Bennett v. Commission for Lawyer Discipline (available publicly at the 

website for the 14th Court of Appeals.)2     

One amicus described the trial below: 

Mr. Bennett was recently disbarred by a Juvenile Judge; 
Judge Carmen Kelsey in a three-day trial that I personally 
observed, which by even charitable standards, was not worthy 
of the name. So palpable was the animus of the Court and 
the Commission against Mr. Bennett’s case, that by the 
proceeding’s conclusion, any sting was nearly absent from 
what rightly should be regarded as a highly irregular and 
shocking result. For an attorney with an unblemished record 
of forty years, and the highest ranking in the state for 
Professional Licensing and Ethics to suffer disbarment upon the 
most meager of evidence must move any attorney with 
conscience to question the grievance process and ask whether 
justice was done. 

                                  

2 http://www.search.txcourts.gov/Case.aspx?cn=14-14-00470-
CV&coa=coa14.  The amicus briefs can more readily be found at 
www.ocdc-revealed.com.   

 

http://www.search.txcourts.gov/Case.aspx?cn=14-14-00470-CV&coa=coa14
http://www.search.txcourts.gov/Case.aspx?cn=14-14-00470-CV&coa=coa14
http://www.ocdc-revealed.com/
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AMICUS BRIEF OF RACHAELLE REYNOLDS, pp. 1-2, Accepted 14-14-

00470-CV Fourteenth Court of Appeals Houston, Texas 3/19/2015 

4:46:50 PM Christopher Prine Clerk. 

9. THE APPEAL, REVERSAL, AND REMAND 

This Honorable Court reversed the judgment of disbarment, 

because the evidence was insufficient to support a finding that he 

violated Rule 1.15(d): 

Because the question whether the fee had been earned was 
not settled until July 2012 at the earliest, there is no evidence 
that on August 3, 2011, Bennett failed to return an advance 
payment of fee that had not been earned. 

Bennett v. Comm'n for Lawyer Discipline, 489 S.W.3d 58, 67 (Tex. 

App.—Houston [14th Dist.] 2016, no pet.) 

 However, as to a Rule 3.02 violation this Court found the 

evidence sufficient.  The Court noted that the actions of the appeal, 

the efforts to frustrate collection, and the filing of the separate lawsuit  

(while each standing alone may not have been a violation) their 

combined effect could have reasonably been considered by the trial 

court as violating Rule 3.02.  Id. at 72.   This Court also stated that 

the First Court of Appeals’ refusal to impose sanctions was not the 

equivalent of finding the appeal non-frivolous.  Id. at 71.    
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    The Court did not however, comment on the severity of 

the violation or what type of sanction should apply.  Id. passim.  

Rather, the Court simply remanded the case with clear instructions:  

We hold, therefore, that the appropriate remedy is to 
reverse the trial court's sanction disbarring Bennett and 
remand the case to the trial court for reconsideration of the 
appropriate sanction to be imposed on Bennett as a result of 
his violation of only Rule 3.02 of the Texas Disciplinary Rules 
of Professional Conduct. 

Id. at 75 (emphasis added).   

10. THE SECOND SANCTIONS HEARING: A PUBLIC SHAMING  

On remand, Hon. Craig Smith of the 192nd District was sitting 

by appointment.  (RR2 4:4-6).  He indicated that he had “studied the 

file” and was ready to move forward.  (RR2 9:8-10).  But as it 

progressed, the second hearing began to look more like a public 

shaming in a communist court, than a fair and impartial hearing in 

the USA.  

 BERSCH TURNS 12 FACTORS INTO TWO CONFLICTING QUESTIONS 

The hearing was to be conducted pursuant to Texas 

Disciplinary Rule of Procedure 3.10 which reads:  

3.10. Imposition of Sanctions 
 
The trial court may, in its discretion, conduct a separate 

hearing and receive evidence as to the appropriate Sanctions to 
be imposed. Private reprimand is not an available Sanction. 
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Indefinite Disability suspension is not an available Sanction. In 
determining the appropriate Sanctions, the court shall 
consider: 

A. The nature and degree of the Professional Misconduct 
for which the Respondent is being sanctioned; 

B. The seriousness of and circumstances surrounding the 
Professional Misconduct; 

C. The loss or damage to clients; 
D. The damage to the profession; 
E. The assurance that those who seek legal services in the 

future will be insulated from the type of Professional 
Misconduct found; 

F. The profit to the attorney; 
G. The avoidance of repetition; 
H. The deterrent effect on others; 
I. The maintenance of respect for the legal profession; 
J. The conduct of the Respondent during the course of the 

Committee action; 
K. The trial of the case; and 
L. Other relevant evidence concerning the Respondent's 

personal and professional background. 
 
In addition, the Respondent's disciplinary record, 

including any private reprimands, is admissible on the 
appropriate Sanction to be imposed. Respondent's Disability 
may not be considered in mitigation, unless Respondent 
demonstrates that he or she is successfully pursuing in good 
faith a program of recovery or appropriate course of treatment. 

Texas Rule of Disciplinary Procedure 3.10.  Nowhere in the rule is 

the Court directed to consider the respondent’s “apology” or any 

expression of “regret” or “contrition.”   Id.    

But Bersch managed to make Bennett’s contrition the primary 

issue by convincing the Court that it should consider two questions: 
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The first question is: How serious was the misconduct? 
In the case we're dealing with here, petitioner would respectfully 
submit that respondent's misconduct was very serious. And 
I'm going to discuss the evidence in some detail in a moment. 

The second basic question to this task of determining a 
sanction: Has the respondent apologized or expressed any 
regret for his actions? In our case, the answer is no.  

(RR2 18:11-22).  Under this construct, if Bennett downplayed the 

seriousness of his conduct, he would be seen as non-apologetic.  But 

if he apologized, he would be seen as admitting his misconduct was 

serious.   

Bersch then referenced the Rule and superimposed his two-

questions over it:  

Five of the twelve factors, in our opinion, relate to that 
first general question about the seriousness of the 
misconduct. They are factors A, B, C, D, and F, and I'll return 
to these later. Then five other factors we believe relate to 
that second general question, about WHETHER THE 
RESPONDENT HAS APOLOGIZED OR EXPRESSED REGRET. 
And those are factors E, G, H, I, and K, and I'll discuss these in 
more detail later, as well. 

(RR2 20:5-12) (emphasis added).   

To discuss the seriousness of the conduct, all Bersch did was 

read the contract’s arbitration provision (RR2 20-23) and then 

discuss that Bennett: 1) filed the notice of appeal (RR2 24), 2) filed 

the separate lawsuit (RR2 26-27), 3) failed to file a supersedeas bond, 
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filed an affidavit regarding assets, and delayed the cash deposit (RR2 

27), and 4) filed the motion for en banc reconsideration and the 

petition for review (RR2 28-29).  Providing no evidence other than the 

documents he proceeded to speculate about Bennett’s motive:   

Now, we go back to that question, how serious was the 
misconduct. WE THINK doing these four things constitutes 
very serious misconduct, egregious misconduct. It wasn't 
just that he said, I lost, I think the arbitration panel had it 
wrong, I think Judge Carter didn't give me a decent shot at it, 
so I'm going to appeal. By doing these other things, particularly 
filing the lawsuit, which he then non suited 7 ½ months later, 
Mr. Bennett, the respondent, was on a campaign really to 
grind Gary Land into the dust. Mr. Bennett was offended 
that he had lost. He was going to lash out at Mr. Land in 
any way that he could, and he did so in these four different 
ways. THAT'S WHAT WE THINK makes this very serious 
misconduct, calling for a serious sanction.  

(RR2 29:4-16).  There was no evidence that Bennett was “offended 

that he had lost.”  See ENTIRE RECORD ON APPEAL.  It is as likely that 

Bersch was “projecting” and was the offended one.  After all, he had 

lost the appeal of this case.  There was no evidence that Bennett 

wanted to “grind” Land “into the dust.” Id.  But that is what the 

Commission “thinks.”  Bersch then spent a brief time “relating” 

factors A, B, C, D, and F to the speculation.  STATEMENT OF TIMOTHY 

BERSCH (RR2 29:17-30:20).  That is it.  That is the only “evidence” 

that the Commission provided that even relates to the Rule.          



56 

 

Bersch then migrated to his self-imposed, irrelevant second 

question and simply misrepresented Bennett’s prior testimony to 

Judge Smith:   

Now, the second basic question: Has the respondent 
apologized or expressed any regret for his actions? 

The answer to that is no. 

Id. (RR2 30:21-23).  Bersch then deceptively quoted Bennett 

answering a question that had nothing to do with “regret.”  It was 

from page 154 of Volume Two of the violations phase of the trial, 

wherein Bennett said “no” when asked if he violated Rule 3.02. Id.  

(RR2 31:1-16).  Then Bersch pulls a deceptive cop-out and never 

reaches a question about “regret”:   

I have some other excerpts that I can read also, and 
perhaps I will on my rebuttal; but in the interest of time I 
won't read them. The point is that respondent expressed no 
regret. 

Id. (RR2 31:17-20) (emphasis added).  When asked, Bennett did 

express regret and acknowledged what he did was wrong -- but after 

the finding of violation – as it should be.  It should be remembered 

that Bennett was correct when he denied his violation of Rule 

1.15(d).   

Bersch went even further with the misrepresentation:  
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There was a time, in the sanction phase, after Judge 
Kelsey had found misconduct, that respondent did say, well, I'm 
not going to do this again; but he never apologized.  He never 
admitted he was wrong. And we think that is a key difference 
in terms of looking at these various factors. 

Id. (RR 31:21-25).  The statement is simply not true.  This Court 

can recall that in the sanctions phase Bennett testified that he was 

well aware that he “shouldn’t do” what he had done (5 RR1 170:18-

21).  He had also testified before Judge Kelsey that he acknowledged 

his “deficiency” (5 RR1 121:17-123:18) and that he understood “the 

importance of the Court's finding and what should happen in the 

future” (5 RR1 132:15-18).  

THIS IS NOT COMMUNIST CHINA where one is presumed guilty 

and must get on one’s knees and cry in order to avoid the death 

penalty.  But, Bersch then mentioned factors E, G, H, and I in 

relation to an apology with little or no reference to relevant evidence 

and suggested that a “light sanction” would not suffice. (RR2 32:1-

20).  He ignored Factors D, K, and J. (RR2 passim).    

 TWICE THE SENTENCE ON HALF THE VIOLATIONS 

Bersch closed by asking the Court for a 4 year – partially 

probated suspension, that would keep Bennett out of work for 

“approximately 6 months” in addition to the 2 years Bennett had 
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already been unable to practice. (RR2 32:25-33:17).  It was only 1 

year short of disbarment.  It was double the penalty that was 

suggested at the first hearing. (5 RR1 7:9-8:9). 

 Nothing had changed since the original hearing – other than 

Bersch had lost the appeal.  He now was arguing only one violation, 

when at the first hearing he was arguing two violations.  According 

to Bersch’s logic, when the violations go down, the penalty goes up!    

 BENNETT STUMBLES OUT OF THE BLOCKS AND THE JUDGE POUNCES 
ON HIM.   

The caricature of Bennett as a remorseless sociopath apparently 

worked.  Bennett faced an unfriendly court from the start.  Judge 

Smith refused to admit a letter written on Bennett’s behalf by the 

presiding judge of the very Court in which Judge Smith was sitting.  

(RR2 37:4-6). Next Bennett tried to introduce the testimony of Lillian 

Hardwick.  He made a mistake describing her credentials, and Judge 

Smith accused him of exaggeration.  Then the judge proceeded to 

cross examine Bennett about his contrition:      

For instance, Lillian Hardwick, who is the leading ethics 
expert in the state, and is an expert for the OCDC, Office of Chief 
Disciplinary Council, the Commission for Lawyer Discipline, 
she has testified for them -- 

MR. BERSCH: Objection, Your Honor. That misstates the 
record. Mrs. Hardwick testified that she served as a consultant, 
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but not that she'd actually testified for the Commission. 
MR. BENNETT: She was an expert for them, I'll go that far. 
THE COURT: You don't really have to exaggerate the 

truth here. I mean, that doesn't help you. Okay? It just 
doesn't help you. I've read this record. I am pretty familiar with 
this case. 

MR. BENNETT: Well, Judge -- 
THE COURT: I'm taking all this in. This is the first time 

we've ever had a face-to-face. 
Do you think you messed up in this case? 
MR. BENNETT: Do I think I could have done better? Ab 

-- 
THE COURT: That's not what I asked. DON'T TRY TO 

LAWYER ME. ANSWER MY QUESTION. Do you think you 
messed up in this case? 

MR. BENNETT: I messed up, Your Honor. I messed up, 
and I said that from the stand. 

(RR2 37:16-38:15) (emphasis added).   

Bennett then attempted to discuss the word “may,” to make the 

point that at the time he and his team, “thought we had the right to 

appeal.”  (RR2 39:2-11).  In a continued attempt to address the 

seriousness of the violation, Bennett referenced the First Court of 

Appeals decision “stating that it was not a frivolous appeal.”  RR2 

40:2-4.  This comment was consistent with both the Commission’s 

understanding of the ruling (2 RR1 78:22-79:6) and the language of 

the ruling itself (disagreeing with the “merits”).  See, Bob Bennett & 

Assocs., P.C. v. Land, 2013 WL 2445369 (Tex. App.—Houston [1st 

Dist.] 2013, pet. denied).  Mr. Bennett had taken that position 
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repeatedly in the litigation, prior to this Court’s more recent ruling 

that the First Court’s holding was more limited.   

Regardless, Judge Smith assumed that the comment was a 

misrepresentation and not a mere mistake of habit.  He seized on this 

Court’s prior holding, and proceeded to crucify Bennett:3  

THE COURT: Okay. That isn't what they found.  They just 
found that they weren't going to assess a sanction. That isn't 
what they found. 

You seem to be so lacking in self awareness that I'm 
having -- I'm having problems with this. I'm having 
problems with the argument. I mean, it is a -- it's amazing 
to me that -- that you seem to have -- YOU COMPLETELY 
FAIL TO ACKNOWLEDGE THE VIOLATIONS THAT HAVE 
BEEN FOUND HERE. 

(RR2 40:5-12).  To the contrary, Bennett had only moments prior, 

told the Court that he “messed up.”  (RR2 37:16-38:15).  It appeared 

the Trial Court was so angry that he simply forgot the testimony of 

only moments before.  Bennett had also testified before Judge Kelsey 

that he acknowledged his “deficiency” (5 RR1 121:17-123:18) and 

was well aware that he “shouldn’t” have done what he did (5 RR1 

                                  

3 The Texas Code of Judicial Conduct, Canon 3, states in pertinent part:  
 
(4) A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, 
lawyers and others with whom the judge deals in an official capacity, and should 
require similar conduct of lawyers, and of staff, court officials and others subject 
to the judge's direction and control. 
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170:18-21).  The Trial Court either forgot this testimony or missed it 

when he “studied the file.”   

Repeatedly, Bennett attempted to address the “severity” of the 

violation as required by Rule 3.10.  But each and every time he 

attempted, he was attacked by the Court for lacking contrition.  Once 

again it seemed that Bersch had succeeded in setting the tone with 

a misrepresentation.     

Bennett mentioned that he had consulted ethics experts who 

told him that he had not violated any Disciplinary Conduct Rules.  

(RR2 41:21-42:4).  Bennett indicated “that was my thinking at the 

time of this trial.”  (Id.).  But the Court again made accusations of 

non-remorse, stating: “There you go” and “you’ve done nothing 

wrong.”  (RR2 42:5-14). 

The most basic discussion of the evidence as it relates to the 

Rule 3.10 factors did not result in note taking, but rather resulted in 

sarcasm, disrespect, a lecture about remorse, and a failure to be 

heard:   

Now, moving to that, which I think is really the heart of 
what we're doing here, you have to put together that there was 
no evidence presented on 3.10, other than these pleadings. 
No one came in and said, yes, this is serious because of this. No 
one came in and said, well, he has a disciplinary record. No one 
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came in and said there's profit here being made. No one came 
in and said there's a loss of profession. 

People came in and testified during that, extensively, 
as to each one of those, in my favor. And that's the evidence 
before the Court. 

THE COURT: I will make a finding in it. Your actions 
are a damage to the profession. Okay? Keep going. 

MR. BENNETT: Well -- 
THE COURT: I know. I'm just saying -- 
MR. BENNETT: Where do you want me to go? 
THE COURT: I mean, keep going. Keep going with what 

you're saying. I think you are lacking in self awareness. I 
truly do, Mr. Bennett. I am trying to communicate to you how 
this bench has looked at this case, reviewed the evidence, 
reviewed the file, and I still don't see any remorse, except, 
I'm sorry I didn't put 'may' in there." 

MR. BENNETT: Judge, I don't know where to go with 
this -- 

THE COURT: I know you don't -- 
MR. BENNETT: -- you have so thrown me off -- 
THE COURT: -- I know -- 
MR. BENNETT: -- of where we are in the case -- 
THE COURT: -- I'll tell you -- 
MR. BENNETT: -- because, number one -- if I can be 

heard just once, please? May I be heard? 

(RR2 43:18-44:23).  Throughout Bennett’s futile presentation, the 

Trial Court continued to demand the non-factored apology, stating “I 

just want some remorse.”  (RR2 48:10).  Frustrated, Bennett stated: 

“Judge, I don't know how to be more remorseful, other than saying 

I'm remorseful about this.”  (RR2 48:11-12).   

Ultimately, Bennett simply reiterated his remorse and closed, 

asking for no sanction.  (RR2 53:3-11).     
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 THE TRIAL COURT SANCTIONS BENNETT TO 2 ½ YEARS SUSPENSION. 

For the single violation, the Trial Court sanctioned Bennett to 2 

½ years suspension with 6 months probated.  That is 6 months more 

total suspension and 21 more months active suspension than the 

most severe punishment the Commission had recommended for two 

violations.  See COMMISSION RECOMMENDATION (5 RR1 7:9-8:9).  The 

Court stated: “I think that your 2-year-plus suspension is sufficient 

for the active part of the suspension. I'm going to give you an 

additional 6-month probated suspension.”  (RR2 60:3-5).   

SUMMARY OF THE ARGUMENT 

The sanction imposed at the second hearing was unjust.  The 

Commission wholly failed to present a preponderance of the 

evidence.  It did not even call the complainant to the stand. It called 

no witnesses whose credibility could even be judged. The 

commission only submitted respondent’s contract and filings as 

evidence of his bad behavior.  Such filings even “altogether,” provide 

minimal, if any proof of their “unreasonableness.”  The 

preponderance of the evidence supported a lessrr sanction, as shown 

by the testimony of multiple clients and fact witnesses.     
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The trial Court abused its discretion when it imposed a sanction 

greater than the Commission sought in the first hearing.  At the 

second hearing there was only one “Rambo litigation” claim 

before the Court, as the more serious finding of a financial 

impropriety had been reversed.  

The multiple misrepresentations to both trial Judges 

amounts to prosecutorial misconduct and was so severe that the 

proceedings were tainted.  This Court should vacate the judgment of 

suspension and render a judgment of no sanction.     

ARGUMENT 
STANDARD OF REVIEW 

 
Disciplinary actions are civil in nature.  Texas Rule of 

Disciplinary Procedure 3.08A.  They must be proven by a 

preponderance of the evidence.  Texas Rule of Disciplinary 

Procedure 3.08C.  The burden of proof is on the Commission.  

Texas Rule of Disciplinary Procedure 3.08D.  The trial Court shall 

consider the factors set forth in Texas Disciplinary Rule of Procedure 

3.10, set forth, supra.  “Texas rules of disciplinary procedure 

mandate that the trial judge determine the punishment based upon” 
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the Rule 3.10 guidelines.  Kaufman v. Comm'n for Lawyer Discipline, 

197 S.W.3d 867, 79 (Tex. App.—Corpus Christi 2006, pet. denied) 

 FACTUAL SUFFICIENCY 

A finding will be set aside for lack of factual sufficiency when it 

is so contrary to the overwhelming weight of the evidence as to 

be clearly wrong and unjust. See Maritime Overseas Corp. v. 

Ellis, 971 S.W.2d 402, 407 (Tex.1998); Nip v. Checkpoint Sys., 

Inc., 154 S.W.3d 767, 769 (Tex.App.—Houston [14th Dist.] 2004, no 

pet.).  In doing so, Texas courts “no longer consider the evidence 

in the light most favorable to the finding.”  Kaufman, 197 S.W.3d 

at 877 (citing Gooch v. Am. Sling Co., 902 S.W.2d 181, 183–84 (Tex. 

App.-Fort Worth 1995, no writ). 

On a factual sufficiency determination, the Court must 

examine the entire record, considering the evidence both in favor 

of and contrary to the challenged finding. See Ellis, 971 S.W.2d at 

406–07; Cain v. Bain, 709 S.W.2d 175, 176 (Tex.1986). The amount 

of evidence necessary to affirm is far less than the amount necessary 

to reverse. GTE Mobilnet of S. Tex. Ltd. P'ship v. Pascouet, 61 S.W.3d 

599, 616 (Tex.App.—Houston [14th Dist.] 2001, pet. denied). 



66 

 

This Court is not a factfinder. Ellis, 971 S.W.2d at 407.  The 

trial court is the sole judge of the credibility of the witnesses and 

the weight to afford their testimony. Pascouet, 61 S.W.3d at 615–16. 

This Court may not pass upon the witnesses' credibility or 

substitute its judgment for that of the trial court, even if the evidence 

would also support a different result. Id. If the Court determines that 

the evidence is factually insufficient, it must detail the evidence 

relevant to the issue and state in what regard the contrary evidence 

greatly outweighs the evidence in support of the challenged finding; 

this Court need not do so when it affirms. See Gonzalez v. McAllen 

Med. Ctr., Inc., 195 S.W.3d 680, 681 (Tex.2006) (per curiam). 

 ABUSE OF DISCRETION 
 
The judgment of a trial court in a disciplinary proceeding 

may be so light, or so heavy, as to constitute an abuse of 
discretion. See State v. Ingram, 511 S.W.2d 252, 253 
(Tex.1974). At the same time, the trial court has broad 
discretion to determine whether an attorney guilty of 
professional misconduct should be reprimanded, suspended, or 
disbarred. Id.; State v. O'Dowd, 158 Tex. 348, 312 S.W.2d 217, 
221 (Tex.1958).  

 
State Bar of Texas v. Kilpatrick, 874 S.W.2d 656, 659 (Tex. 1994). 

The Court may consider whether the sanction imposed is 

lighter or heavier than the commission recommendation.  See, 
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e.g., Curtis v. Comm'n for Lawyer Discipline, 20 S.W.3d 227, 235 (Tex. 

App.—Houston [14th Dist.] 2000, no pet.) (noting that the terms of a 

suspension were less severe than that advocated by the 

Commission).   

 PROSECUTORIAL MISCONDUCT 

The Texas Rules of Professional Conduct provide that “A lawyer 

shall not knowingly: (1) make a false statement of material fact or law 

to a tribunal; … (5) offer or use evidence that the lawyer knows to be 

false.”  Texas Rule of Professional Conduct 3.03.  

ARGUMENTS AS TO ISSUES 
 
1. THE EVIDENCE WAS FACTUALLY INSUFFICIENT TO 

SUPPORT A 2 ½ YEAR SUSPENSION. 

One can scour the “exhibits” presented by the Commission and 

not find a scintilla of evidence that Bennett was motivated by any 

improper purpose in making the filings.  The Commission’s entire 

case relies on an “inference” from the filings “altogether.”  But those 

inferences are not a “preponderance” of the evidence.    

 RULE 3.02 REQUIRES MORE THAN MERE INCREASED COST, BURDEN 
AND DELAY – IT REQUIRES A MALICIOUS OR IMPROPER PURPOSE. 

 
Texas Rule of Professional Conduct 3.02 provides:  
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Rule 3.02. Minimizing the Burdens and Delays of Litigation 
 
In the course of litigation, a lawyer shall not take a position 

that unreasonably increases the costs or other burdens of the 
case or that unreasonably delays resolution of the matter. 

Texas Rule of Professional Conduct 3.02.  Simply proving an 

increased cost, delay or other burden does not prove a violation.    

Comment 1 indicates that tactics that increase burdens, costs and 

delays “are frequently an appropriate way of achieving the legitimate 

interests of the client…”  Texas Rule of Professional Conduct 3.02 

(Comment 1).   Thus, “only those instances that are ‘unreasonable’ 

are prohibited.”  Id.   

The comments are clear that a delay that serves the “legitimate 

interests of the client rather than merely the lawyer's own interests” 

is “justifiable.”  Id. (Comment 4).  Only delays whose purpose is to 

“harass” or “maliciously injure” another are prohibited. Id. 

(Comment 5). 

The question is whether a competent lawyer acting in good 
faith would regard the course of action as having some 
substantial purpose other than delay undertaken for the 
purpose of harassing or malicious injuring. 

Id.  As far as burdens and costs, the test is similar.  Comment 6 reads 

as follows:  



69 

 

6. Like delay, increases in the costs or other burdens of 
litigation may be viewed as serving a wide range of interests of 
the client. Many of these interests are entirely legitimate 
and merit the most stringent protection. Litigation by its very 
nature often is costly and burdensome. This Rule does not 
subject a lawyer to discipline for taking any actions not 
otherwise prohibited by these Rules in order to fully and 
effectively protect the legitimate interests of a client that are at 
stake in litigation. 

Id. (Comment 6).  The primary purpose this prohibition is to prevent 

clients of financial means to “gain an advantage in resolving the 

matter unrelated to the merits of the client's position” because he is 

“more readily able to bear those burdens than is the opponent.”  Id. 

(Comment 7).   

 THE COMMISSION PRESENTED NO DIRECT EVIDENCE OF MALICE OR 
IMPROPER PURPOSE.   

The Commission presented four allegedly wrongful litigation 

maneuvers which it claimed evidence a violation.  Bennett: 1) filed 

the notice of appeal (RR2 24), 2) filed the separate lawsuit (RR2 26-

27), 3) failed to file a supersedeas bond, filed an affidavit regarding 

assets, and delayed the cash deposit (RR2 27), and 4) filed the motion 

for en banc reconsideration and the petition for review (RR2 28-29). 

This Court, prior to remand, indicated that “standing 

alone” the maneuvers may not constitute a violation, but that 
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the Trial Court may reasonably have “found” that each one was 

“part of Bennett’s unreasonable efforts to increase the burden or 

delay.” Bennett v. Comm'n for Lawyer Discipline, 489 S.W.3d 58, 72 

(Tex. App.—Houston [14th Dist.] 2016, no pet.) (emphasis added).   

This single inference case is set against Bennett’s case which is 

based on 1) the stated proper purpose of each of the filings in the 

filing itself, 2) the lack of a sanction for any of the filings, 3) the sworn 

testimony of Bennett and other fact witnesses to the proper purpose 

and reason for each filing, and 4) the sworn testimony of Bennett and 

other fact witnesses to Bennett’s general propensity toward ethical 

behavior.   

The case would be a tie if Bennett had only present the last 

of these four.  But it is not a tie.  While the evidence may be legally 

and factually sufficient of a “violation,” it is not a preponderance of 

evidence for a sanction.  In fact, appellant would suggest to this 

Court, that as a matter of law, this type of evidence should not be 

allowed to justify a public sanction.       
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 THE COMMISSION’S ENTIRE CASE IS SUBJECT TO THE “EQUAL 
INFERENCE RULE.”   

The Commission was required to show the court why a lawyer 

should lose his privilege to practice.  One can read the entire 

transcript and quickly notice that Bersch was the only witness for 

the prosecution.  His claims are nothing more than surmise and 

suspicion.  But the evidence supporting each of his inferences 

supports an equal inference of a reasonable purpose.      

The equal inference rule provides that a jury may not 
reasonably infer an ultimate fact from meager circumstantial 
evidence “which could give rise to any number of inferences, 
none more probable than another.” Hammerly Oaks, Inc. v. 
Edwards, 958 S.W.2d 387, 392 (Tex.1997). Thus, in cases with 
only slight circumstantial evidence, something else must be 
found in the record to corroborate the probability of the fact's 
existence or non-existence. 

Lozano v. Lozano, 52 S.W.3d 141, 148 (Tex. 2001).  The rule applies 

to a bench trial.  See Monroe v. Unifund CCR Partners, 01-09-00101-

CV, 2010 WL 1948332, at *3 (Tex. App.—Houston [1st Dist.] May 13, 

2010, no pet.) (citing Lozano, the equal inference rule, and stating 

“We review a trial court's factual determinations after 

a bench trial for legal and factual sufficiency, using the same 

standards applied to jury verdicts.”).   
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 Filed the Notice of Appeal  

How does the mere presence of the notice of appeal (on its own 

or in combination with the other three actions) support the inference 

that its filing was improper?  An equally viable inference is that 

Bennett felt cheated by improper procedures used by the Arbitration 

panel and wanted to ensure that parties to fee disputes, including 

himself (his client) were given the right to cross examine the parties.  

See APPELLANTS BRIEF (RX 16) (stating reasons for appeal).  

 Filed the Separate Lawsuit  

How does the filing of the separate lawsuit (on its own or in 

combination with the other three actions) support the inference that 

its filing was improper?  Bersch’s comments on the record show the 

absurdity of the inference:  

The very next document, Exhibit 36, is the one we briefly 
discussed before. That was when the notice of nonsuit filed by 
Mr. Bennett in May of 2013 nonsuiting that separate fraud 
action. It only existed -- it had a life of eight months, but it 
should not have existed at all, again increasing the cost. 

 
(3 RR1 135:6-11).  Absent from his fantastic inference is WHY it 

“should not have existed.”  The lawsuit itself was based upon Land’s 

misrepresentations to Bennett at the time of contracting.  See 

PLAINTIFF’S ORIGINAL PETITION (PX 22).  Land did not disclose important 
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“medical screenings” to Bennett that would have impacted his 

decision to take on the case.  Id.  It certainly is as plausible that the 

lawsuit was filed due to the fraud it alleged.  This Court should note 

that the Commission did not deny or disprove the truth of the 

“medical screening” allegation.            

 Failed to File a Supersedeas Bond, Opposed a 
Receiver, Filed an Affidavit Regarding Assets, and 
Delayed The Cash Deposit 

Again, how do these collections related actions (on their own, in 

combination with each other, or in combination with the other three 

actions) support the inference that they were done for an improper 

purpose?  Perhaps Bennett’s posting a supersedeas bond was not 

economical and the firm was otherwise judgment proof. Any good 

collections attorney would make the same decision on behalf of a 

client.  Perhaps he needed time to manage the economics, so he 

opposed the receiver, and when it was more feasible simply put in 

the cash.  This is equally as possible as a “scorched earth” motive.         

 Filed the Motion for En Banc Reconsideration and the 
Petition for Review 

Both the motion for En Banc Reconsideration or the Petition for 

Review were filed for the stated purpose of getting the case out of the 
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hands of an arbitration panel and into a court where it belonged, due 

to the mental capacity issue (which is not strange to this case).  See 

MOTION FOR EN BANC RECONSIDERATION (PX 39); and PETITION FOR 

REVIEW (PX 46).  These reasons are as likely as “vengeance.”       

 Filed Them and Did Them “Altogether”   

The Commission should admit that its case is hanging by a thin 

thread.  That thread was graced upon it by this Court’s affirmation 

of the Trial Court’s Rule 3.02 violation finding -- solely on the not 

“standing alone” approach. Bennett, 489 S.W.3d at 72.  But 

cumulative inference is all the Commission has.  This Court must 

decide whether such a small amount of evidence can support a public 

branding of an attorney.  Such a result is “clearly wrong and 

unjust” when the respondent’s case was peppered with attorneys 

and former clients as witnesses to his proper motive, general ethics 

and good behavior. 

 THE RULE 3.10 FACTORS 
 Contrition is Not Included. 

A reading of Rule 3.02 will show that whether the respondent 

has “regret” or has “apologized” is not a factor to be considered by the 
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Court.  Though Bersch misrepresented to the Court that Bennett had 

no remorse, it is irrelevant.   

 The Factors Examined  
a) The nature and degree of the Professional 

Misconduct for which the Respondent is being 
sanctioned 

Without any direct evidence of improper motive, the 

Commission’s only evidence was the cumulative existence of the 

documentation.  Bennett on the other hand, explained his reasons 

for his actions, only to be accused of lacking remorse for making the 

explanation.  The offense is basically engaging in “Rambo” litigation.  

Usually, an admonition or a monetary sanction is applied in the non-

disciplinary context.  See, e.g., Resolution Tr. Corp. v. Tarrant County 

Appraisal Dist., 926 S.W.2d 797, 802, n. 4 (Tex. App.—Fort Worth 

1996, no writ) (merely admonishing party in a footnote for “abusive 

tactics” causing “months of litigation” in violation of Rules 3.01, 3.02, 

and 3.03).   

b) The seriousness of and circumstances 
surrounding the Professional Misconduct 

There was no allegation of fraud, no nefarious scheming, no 

allegation of conflict of interest, simply delay in dealing with a 

judgment and a bunch of legal filings.  The only proof of the 
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“circumstances” was circumstantial.  Query, if this Court merely read 

the pleadings and the contract, without any argument or pleading by 

Bersch or the Commission, would it even see professional 

misconduct?     

c) The loss or damage to clients 

Months of litigation and a delay in resolving the fee dispute.  

That’s it.   

d) The damage to the profession 

The Conduct of Disciplinary Counsel and the bringing of this 

case has caused more damage to the profession than Bennett’s 

conduct even at its worst.  See, AMICUS FILINGS PRIOR TO REMAND.  

e) The assurance that those who seek legal services 
in the future will be insulated from the type of 
Professional Misconduct found 

Based on his extensive experience with Bennett, attorney Dan 

Naranjo testified there was no need for such insulation.  (5 RR1 31:1-

22).  Peyman Momeni testified that he never felt a need to be 

insulated from Bennett or protected from him at any time.  (5 RR1 

47:9-14).  So did Anthony Graves.  (5 RR1 67:17-68:11).  Bennett 

testified at length as to what he will do to make sure there is no 
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repetition.  (5 RR1 121:17-123:18).  The Commission did not counter 

this at all. 

f) The profit to the attorney 

There is no evidence that Bennett profited from the four 

allegedly improper acts.   

g) The avoidance of repetition 

Bennett testified that he would continue to lecture on the case 

and work with other counsel to see that this never happened again.  

(5 RR1 121:17-123:18).  The Commission presented no evidence that 

there was a risk of repetition. 

h) The deterrent effect on others 

In all likelihood, this sanction (whether severe or light) will not 

deter some other improperly motivated attorney to abandon Rambo 

tactics (which have been a recognized epidemic in the Texas legal 

profession).  However, the fact that Bennett will continue to lecture 

on this topic may serve as a deterrent.      

i) The maintenance of respect for the legal 
profession 

 
Attorney Dan Naranjo testified that over a 30-year period 

Bennett had shown “great respect” for the legal profession.  (5 RR1 
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31:1-22).  Failing to remedy the injustice below is likely to cause 

disrespect for the profession.   

j) The conduct of the Respondent during the 
course of the Committee action 

This Court can review all volumes of the Reporter’s Record in 

this matter and find that Bennett conducted himself in respectful 

manner toward the Court and opposing counsel, despite both having 

hurled insults at him throughout the proceeding.  

k) The trial of the case 

The Reporters Record reflects that the trial of this case was a 

train wreck.  The trial judge did not even know what a supersedeas 

bond was. (2 RR1 82:14-84:1).  She pronounced a finding that 

Bennett violated Rule 1.15(d) primarily based in misrepresentations 

by Bersch that the Arbitration panel had ordered Bennett to “refund” 

the money to Land.  (2 RR1 15:5-9).  It was reversed.  At the time she 

made the pronouncement, she thought Land was Bersch’s client and 

apparently did not understand the Commission’s role in the 

proceeding.  (5 RR1 17:1-15).  The remaining Rule 3.02 violation (on 

remand) is based solely on inferences pronounced by Bersch in 

closing and opening statements -- inferences founded solely on his 
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interpretation of the cumulative filings.  To permanently brand an 

attorney based on such a circus is manifestly unjust.  

l) Other relevant evidence concerning the 
Respondent's personal and professional 
background. 

Bennett has been a stalwart member of the Houston legal 

community for years.  He cares about the legal profession.  He is a 

good, faithful, and charitable man. (5 RR1 115-126).  

m) The Respondent's disciplinary record  

Bennett had a clean disciplinary record for 30 years.   

In sum, the entire Commission case is based on an inference.  

The respondent’s case is based on fact witnesses and sworn 

testimony directly addressing the factors and conduct of Mr. Bennett.  

A permanent internet posting of “crooked lawyer” should be based on 

more than a hunch.  Because the evidence is factually insufficient, 

no sanction can be imposed.     

2. THE TRIAL COURT ABUSED ITS DISCRETION IN 
IMPOSING A 2 ½ YEAR SUSPENSION.     

The trial Court abused its discretion in suspending Bennett. It 

should have found the evidence presented insufficient under Rule 

3.10.   



80 

 

The suspension the trial Court entered is for more serious 

offenses.  Used on these facts, it is not consistent with comparative 

Rule 3.02 cases.  See, e.g., Daves v. Comm'n For Lawyer Discipline, 

952 S.W.2d 573 (Tex. App.—Amarillo 1997, pet. denied) (9 month 

suspension with attorney’s fees assessed for dual representation of 

clients with conflicting interests);  Favaloro v. Comm'n for Lawyer 

Discipline, 13 S.W.3d 831 (Tex. App.—Dallas 2000, no pet.) (3-year 

probated suspension for making false statements to the tribunal, 

engaging in conduct involving deceit or misrepresentation, making 

statements concerning the qualifications or integrity of a judge with 

reckless disregard as to their truth or falsity, and filing frivolous 

motions); In re Terminix Intern., Co., L.P., 131 S.W.3d 651, 654 (Tex. 

App.—Corpus Christi 2004, no pet.) ($1500 sanction for refusing to 

supply opposing counsel with fax of document to force late response); 

Graham v. Dallas Indep. Sch. Dist., 3:04-CV-2461-B, 2006 WL 

507944, at *2–4 (N.D. Tex. Jan. 10, 2006) (show cause hearing as to 

why monetary sanctions should not be imposed for multiple acts of 

incompetence, including not reviewing signed filings); In re Vossdale 

Townhouse Ass'n, Inc., 302 S.W.3d 890, 895 (Tex. App.—Houston 

[14th Dist.] 2009, no pet.) (trial court abused discretion in removing 
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counsel from case when lesser sanctions were available for 

propounding 31,448 requests for admission and 1,136 requests for 

production on the opposing party). 

Here, Bennett is accused of filing and delaying, with no evidence 

of his motive other than the documents themselves and the 

speculation of Bersch.  Not one of the filings was sanctioned.  And 

the most significant filing (the appeal) was deemed not sanction 

worthy by an appellate court.  Moreover, at worst, the contract was 

ambiguous as to the right to appeal.  It was an abuse of discretion to 

suspend Bennett’s license for an active period of two years.   

3. DISCIPLINARY COUNSEL’S MISCONDUCT TAINTED THE 
PROCEEDING TO THE EXTENT THAT NO SANCTION 
SHOULD BE IMPOSED. 

 
The entire proceeding below is tainted.  It was tainted when 

Bersch convinced Judge Kelsey that Bennett was a quasi-criminal for 

ignoring a court “order” to “refund” the money.  It was tainted when 

Bersch misquoted the contract, making it seem like Bennett did not 

even have a good faith argument supporting appeal.  Judge Kelsey 

became so hostile as a result of these falsehoods, that Bennett’s 

presentation of evidence was hampered. Judge Smith was forced to 
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rely on the same inaccurate record.  Moreover, Bersch 

misrepresented that Bennett had never expressed remorse.  Most 

importantly, at the second sanctions hearing, Bersch hung the 

Commission’s entire case on the false lack of remorse.  As a result, 

Judge Smith demanded that Bennett show him some remorse.   

Where there is serious and continuing prosecutorial 
misconduct that undermines the reliability of the factfinding 
process or, even worse, transforms the trial into a farce and 
mockery of justice, as occurred here, resulting in deprivation of 
fundamental fairness and due process of law, the defendant is 
entitled to a new trial even though few objections have been 
perfected. 

Rogers v. State, 725 S.W.2d 350, 359–60 (Tex. App.—Houston [1st 

Dist.] 1987, no pet.)   

Appellant understands that this is not a criminal case.  But it 

is analogous to one, even if it is “civil” in nature because it is punitive.  

In criminal cases, creating a false impression about lack of remorse 

in a closing argument has been ruled reversible error.  See, Renteria 

v. State, 206 S.W.3d 689, 697–98 (Tex. Crim. App. 2006) (sustaining 

point of error and stating: “The record fairly reflects that the State's 

questioning of its expert (Gripon) left the jury with the false 

impression, later emphasized by the State during closing arguments, 

that appellant had not expressed any out-of-court declaration of 
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remorse.”).  See also, Bray v. State, 478 S.W.2d 89, 90 (Tex. Crim. 

App. 1972) (prosecutors “highly improper argument” that he was 

grateful that he did not have to make his living representing the 

“likes” of defendant constituted reversible error). 

What type of message does it send to the Disciplinary Counsel 

if they are allowed to impose sanctions by repeatedly misstating the 

evidence?  What type of message does it send to the legal profession?   

CONCLUSION AND PRAYER 

Something went very wrong in the trial below.  It was reversed.  

But the damage had been done.  Bennett had been branded to the 

point of no recovery.  The second sanctions hearing was simply a 

shaming session and pronouncement of sentence.  It should have 

been an effort to correct the mistakes this Court acknowledged were 

made prior to remand.  

Simply because Bennett lost his ability to practice for two years 

because he was under a wrongful disbarment is not an excuse to 

apply a suspension to that period, as though he is not affected.  That 

was the easy route taken by the Court below.  In the information age, 

even a reprimand will have a lasting, unfair, and significant adverse 

effect on Bennett.  Bennett has been punished enough.  
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WHEREFORE, Appellant prays that this Court: (1) VACATE the 

lower court’s judgment and (2) RENDER a judgment of no sanction.   

Respectfully Submitted, 

BOB BENNETT ATTORNEY AT LAW 
 
By:  /s/ Robert S. Bennett                          
Texas State Bar No. 02150500 
405 MAIN ST. SUITE 310 
HOUSTON, TEXAS 77002 
Tel. 713.225.6000 
Fax. 713.225.6001 
www.bennettlawfirm.com 
 
Jeffery D. Wagnon 
WAGNON LAW GROUP, P.L.L.C. 
504 E. 27th Street 
Bryan, Texas 77803 
(979) 450-0004 
(888) 272-1590 (facsimile) 
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Chris Daniel - District Clerk Harris County

Envelope No. 17387242
By: DANIELLE JIMENEZ

Filed: 6/2/2017 11:34:45 AM

CAUSE NO.2013-56866

COMMISSION FOR LAWYER DISCIPLINE, § IN THE DISTRICT COURT OF
Petitioner, §

§
vs. § HARRIS COUNTY,TEXAS

§
ROBERT S.BENNETT, §

Respondent § 334th JUDICIAL DISTRICT

PINAL JUDGMENT OF PARTIALLY PROBATED SUSPENSION

History of the Case

On September 5,2013, pursuant to Rule3.02 of theTexas Rulesof Disciplinary Procedure,
the Supreme Court of Texas appointed the Honorable Carmen Kelsey, judge of the 289*District

Court of Bexar County, to preside over this attorney disciplinary proceeding.
On March 17-19, 2014, this case was tried before Judge Kelsey. Petitioner, the

Commission for Lawyer Discipline, appeared through its attorney of record, Timothy R.Berech,

and announced ready. Respondent,Robert S. Bennett, Taras Bar Number 02150500, appeared in

person and through his attorney of record, Jeffery D. Wagnon, and announced ready. The parties

waived a jury, and all matters of feet and law were submitted to Judge Kelsey for determination.
On March 21, 2014, Judge Kelsey signed a Final Judgment of Disbarment. After stating

that she had considered ’the testimony and documentary evidence, arguments of counsel, and

applicable law,” Judge Kelsey found and concluded as follows:

1. Respondent is an attorney licensed to practice law In Texas and isa member of
the State Bar of Texas. Respondent’s principal place of practice Is Houston,
Hams County, Texas. Therefore, this Court has jurisdiction over the parties
and subject matter of this case, and venue is appropriate in Harris County,
Texas.

2. Respondent has committed professional misconduct as defined by Rule 1.06W
of the Texas Rules of Disciplinary Procedure and in violation of one or moreof
the Texas Disciplinary Rules of professional Conduct; Article X, Section 9, of
the State Bar Rules.

Judgment afPirthHv Probated Smnaalcii
Pag* t of5
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3. Respondent violated the following Texas Disciplinary Rules of Professional
Conduct: Rules 1.15(d) and 3.02.

4. Respondent’s affirmative defenses aredenied.
Based on those findings and conclusions, Judge Kelsey ordered Respondent disbarred.

Respondent appealed the Final Judgment of Disbarment to the 14th Court of Appeals. On

March 24, 2016, the 14th Court issued an Opinion and a Judgment, reversing the finding of a

violation of Rule 1.15(d), affirming the finding of a violation of Rule3.02, reversing the sanction

of disbarment, and remanding the case to the trial court. Neither Petitioner nor Respondent sought

review of the 14,h Court’s decision by the Supreme Court of Texas. As a result, on June 9, 2016,
the 14th Court of Appeals issued its Mandate, which provided, in pertinent part, as follows:

We have Inspected the record and find the trial court erred when it concluded that
appellant,Robert S.Bennett, violated Rule 1.15(d) of theTexas Disciplinary Rules
of Professional Conduct We therefore order that the portion of the judgment
concluding that appellant violated Rule 1.15(d) of the Texas Disciplinary Rules of
Professional Conduct REVERSED. Further, we find no error in the trial court’s
conclusion that appellant violated Rule 3.02 of the Texas Disciplinary Rules of
Professional Conduct and order that part of the judgment AFFIRMED, We
therefore order the part of the trial court’s judgment disbarring appellant
REVERSED and REMAND the case to the trial court for reconsideration of the
appropriate sanction to impose on appellant as a result of his violation of only Rule
3.02 of the Texas Disciplinary Rules of Professional Conduct.

(Emphasis in original.)
By the time that the 14th Court of Appeals issued Hs Mandate, Judge Kelsey was no longs'

an active judge. Therefore, on August 3, 2016, pursuant to Rule 3.02 of the Texas Rules of

Disciplinary Procedure, the Supreme Court ofTexas appointed the Honorable Craig Smith, judge

of the 192nd District Court of Dallas County, to preside over this proceeding.
Sanction

After receiving theappointment to presideover this action, this Court was provided copies

of the Clerk’s Record and the Reporter’s Record that were part of the appellate record in this case.

Judgment of Pardtllv Probated Susncniion
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In order to obtain additional assistance in meeting the directive of the Court of Appeals to

reconsider the appropriatesanction to impose on Respondent, theCourt held a hearing on May 24,
2017, to receiveargumentof counsel regarding that issue. Petitioner appeared through itsattorney

of record,Timothy R.Bersch. Respondent appeared in person and through his attorney of record,
Jeffery D. Wagnon.

After considering the evidence, stipulations, and argument of counsel from the trial; the

rulings made by Judge Kelsey; the Mandate issued by the 14*Court of Appeals; the argument of

counsel from the May 24,2017 hearing; and applicable law, specifically including the factors set

forth in Rule 3.10 of the Texas Rules of Disciplinary Procedure for a court to consider in

determining sanctions, the Court finds that the appropriate sanction for Respondent’s violation of

only Rule 3.02 of the Texas Disciplinary Rules of Professional Conduct is a PARTIALLY

PROBATED SUSPENSION.
Accordingly, it is ORDERED, ADJUDGED, arid DECREED that Respondent be

suspended from the practice of law for a period of two (2) years,six(6) months, and three(3) days.
Of that total period, Respondent is hereby given an active suspension of two (2) years and three

(3) days. However, credit is allowed to Respondent for the two (2) years and three (3) days that

he was not allowed to practice while he was subject to the Final Judgment of Disbarment, so he

will not be required to serve an additional period of active suspension. The six(6) month period

of probated suspension shall begin on July 1, 2017 and end on December 31, 2017.
Terms of Probated Suspension

It Is further ORDERED that during his period of probated suspension Respondent shall be

under the following termsand conditions:

1. Respondent shall not violate any term of this judgment

2. Respondent shall not engage in professional misconduct as defined by Rule 1.06W of

Judgment of Partially Probated Snsnewnlon
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the Texas Rules of Disclplinaiy Procedure.
3. Respondent shall not violate any state or federal criminal statutes.
4. Respondent shall keep the State Bar of Texas membership department notified of his

current mailing, residence, and business addresses and telephone numbers.
5. Respondent shall comply with all Minimum Continuing Legal Education requirements.
6. Respondent shall comply with Interest on Lawyers Trust Account (IOLTA)

requirements.
7. Respondent shall promptly respond to any request for information from the Chief

Disciplinary Counsel in connection with any investigation of any allegations of
professional misconduct.

Probation Revocation

Upon determination that Respondent has violated any term of this judgment, foe Chief

Disciplinary Counsel may, in addition to all other remedies available, file a motion to revoke

probation with foe Court and serve a photocopy of foe motion on Respondent pursuant to

TexJLCiv.P. 21a.
The Court shall conduct an evidentiary bearing. At foe hearing, the Court shall determine

by a preponderance of the evidence whether Respondent has violated any term of this Judgment

If foe Court finds grounds for revocation, foe Court shall enter an order revoking probation and

imposing an active suspension upon Respondent from foe practice of law for a period of six (6)

months commencing on or after the date of revocation. Respondent shall not be given credit for

any term of probation served prior to revocation.
It is further ORDERED that any conduct on the part of Respondent which serves as foe

basis for a motion to revoke probation may also be brought as independent grounds for discipline

as allowed under the Texas Disciplinary Rules of Professional Conduct and Texas Rules of

Disciplinary Procedure.

Jqifgincnt of PftrtliPv Probated Sotn
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Publication

This suspension shall be made a matter of record and appropriately published in accordance

with the Texas Rules of Disciplinary Procedure.

Other Relief

IT IS FURTHER ORDERED that the Clerk of this Court shall forward a certified copy of

the current Disciplinary Petition on file in this case, along with a copy of this Judgment to the

following: (1 ) Clerk of the Supreme Court of Texas, Supreme Court Building, Austin, Texas

78711; (2) Office ofthe Chief Disciplinary Counsel, State Bar ofTcxas, P. O. Box 12487, Austin,

Texas 78711; and (3) Respondent, through his attorney of record, Jeffrey D. Wagnon, 525 N. Sam

Houston Parkway E., Suite 570, Houston, Texas 77060.
IT IS ORDERED that all costs of court incurred In the prosecution of this lawsuit shall be

taxed against Respondent, for which the Clerk may have execution if they are not timely paid.
All requested relief not expressly granted herein is expressly DENIED.
SIGNED this _/ day of . ., 2017.

f

HONORABLE CRAIG SMITH
Specially Assigned Judge

APPROVED AS TO BOTH FORM AND SUBSTANCE;

u .— a-p.
TIMOTHY R. BERSCH
State Bar No.02254500

tunsel for Petitioner

AS TO FORM ONLY:O

QT DfWAGNON
BarNo. 20661600

Counsel for Respondent
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Rule 3.02. Minimizing the Burdens and Delays of Litigation, TX ST RPC Rule 3.02

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle G. Attorneys

Title 2, Subtitle G--Appendix
A. State Bar Rules

Article X. Discipline and Suspension of Members
Section 9. Texas Disciplinary Rules of Professional Conduct (Refs & Annos)

III. Advocate

V.T.C.A., Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 3.02

Rule 3.02. Minimizing the Burdens and Delays of Litigation

Currentness

In the course of litigation, a lawyer shall not take a position that unreasonably increases the costs or other burdens of
the case or that unreasonably delays resolution of the matter.

Credits
Adopted by order of Oct. 17, 1989, eff. Jan. 1, 1990.

<The original Rules Governing the State Bar of Texas, consisting of former
articles 1 to 13, were approved by the Supreme Court February 22, 1940.>

 
<Articles 1 through 9 of the State Bar Rules were adopted and former

articles 1 through 11 of the Rules Governing the State Bar of Texas were
repealed by Order of the Texas Supreme Court dated March 14, 1983.>

 
<Article 10 of the State Bar Rules was adopted and article 12, §§ 1 to 7 and 9 to 36, as well as
article 13, of the Rules Governing the State Bar were repealed by Order of the Texas Supreme

Court dated February 29, 1984, effective March 1, 1984. That same order also restated and
continued article 12, § 8, of the Rules Governing the State Bar (the Texas Code of Professional

Responsibility) and promulgated such art. 12, § 8 as article 10, § 9, of the State Bar Rules.>
 

<Article 11 of the State Bar Rules was adopted by order of the Texas Supreme Court dated May 9, 1984.>
 

<Article 12 of the State Bar Rules, effective June 1, 1986, was adopted
by order of the Texas Supreme Court dated December 19, 1985.>

 
<Article 13 of the State Bar Rules, effective May 15, 1988, was

adopted by order of the Texas Supreme Court dated March 14, 1988.>
 

Editors' Notes

COMMENT:
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2013 Main Volume
1. This Rule addresses those situations where a lawyer or the lawyer's client perceive the client's interests as served by
conduct that delays resolution of the matter or that increases the costs or other burdens of a case. Because such tactics
are frequently an appropriate way of achieving the legitimate interests of the client that are at stake in the litigation,
only those instances that are “unreasonable” are prohibited. As to situations where such tactics are inconsistent with the
client's interests, see Rule 1.01. As to those where the lawyer's conduct is motivated primarily by his desire to receive a
larger fee, see Rule 1.04 and Comment, paragraph 6 thereto.

2. A lawyer's obligations under this Rule are substantially fulfilled by complying with Rules 3.01, 3.03, and 3.04 as
supplemented by applicable rules of practice or procedure. See paragraph 4 to the Comment to Rule 3.01.

Unreasonable Delay

3. Dilatory practices indulged in merely for the convenience of lawyers bring the administration of justice into disrepute
and normally will be “unreasonable” within the meaning of this Rule. See also Rule 1.01(b) and (c) and paragraphs
6 and 7 of the Comment thereto. This Rule, however, does not require a lawyer to eliminate all conflicts between the
demands placed on the lawyer's time by different clients and proceedings. Consequently, it is not professional misconduct
either to seek (or as a matter of professional courtesy, to grant) reasonable delays in some matters in order to permit the
competent discharge of a lawyer's multiple obligations.

4. Frequently, a lawyer seeks a delay in some aspect of a proceeding in order to serve the legitimate interests of the client
rather than merely the lawyer's own interests. Seeking such delays is justifiable. For example, in order to represent the
legitimate interests of the client effectively, a diligent lawyer representing a party named as a defendant in a complex
civil or criminal action may need more time to prepare a proper response than allowed by applicable rules of practice or
procedure. Similar considerations may pertain in preparing responses to extensive discovery requests. Seeking reasonable
delays in such circumstances is both the right and the duty of a lawyer.

5. On the other hand, a client may seek to have a lawyer delay a proceeding primarily for the purpose of harassing or
maliciously injuring another. Under this Rule, a lawyer is obliged not to take such an action. See also Rule 3.01. It is not a
justification that similar conduct is often tolerated by the bench and the bar. The question is whether a competent lawyer
acting in good faith would regard the course of action as having some substantial purpose other than delay undertaken
for the purpose of harassing or malicious injuring. The fact that a client realizes a financial or other benefit from such
otherwise unreasonable delay does not make that delay reasonable.

Unreasonable Costs and Other Burdens of Litigation

6. Like delay, increases in the costs or other burdens of litigation may be viewed as serving a wide range of interests
of the client. Many of these interests are entirely legitimate and merit the most stringent protection. Litigation by its
very nature often is costly and burdensome. This Rule does not subject a lawyer to discipline for taking any actions not
otherwise prohibited by these Rules in order to fully and effectively protect the legitimate interests of a client that are
at stake in litigation.

7. Not all conduct that increases the costs or other burdens of litigation, however, can be justified in this manner. One
example of such impermissible conduct is a lawyer who counsels or assists a client in seeking a multiplication of the costs
or other burdens of litigation as the primary purpose, because the client perceives himself as more readily able to bear
those burdens than is the opponent, and so hopes to gain an advantage in resolving the matter unrelated to the merits
of the client's position.
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Rule 3.02. Minimizing the Burdens and Delays of Litigation, TX ST RPC Rule 3.02
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Notes of Decisions (6)

V. T. C. A., Govt. Code T. 2, Subt. G App. A, Art. 10, § 9 Rule 3.02, TX ST RPC Rule 3.02
Current with amendments received through October 1, 2017.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

Bennett v. Commission Appendix  009

http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N999EEC50C93111D9BDF79F56AB79CECB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.History*oc.Category)
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle G. Attorneys

Title 2, Subtitle G--Appendix
a-1. Rules of Disciplinary Procedure (Refs & Annos)

Part III. Trial in District Court

V.T.C.A., Govt. Code T. 2, Subt. G App. A-1, Disc. Proc., 3.10

3.10. Imposition of Sanctions

Currentness

The trial court may, in its discretion, conduct a separate hearing and receive evidence as to the appropriate Sanctions to
be imposed. Private reprimand is not an available Sanction. Indefinite Disability suspension is not an available Sanction.
In determining the appropriate Sanctions, the court shall consider:

A. The nature and degree of the Professional Misconduct for which the Respondent is being sanctioned;

B. The seriousness of and circumstances surrounding the Professional Misconduct;

C. The loss or damage to clients;

D. The damage to the profession;

E. The assurance that those who seek legal services in the future will be insulated from the type of Professional
Misconduct found;

F. The profit to the attorney;

G. The avoidance of repetition;

H. The deterrent effect on others;

I. The maintenance of respect for the legal profession;

J. The conduct of the Respondent during the course of the Committee action;

K. The trial of the case; and
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L. Other relevant evidence concerning the Respondent's personal and professional background.

In addition, the Respondent's disciplinary record, including any private reprimands, is admissible on the appropriate
Sanction to be imposed. Respondent's Disability may not be considered in mitigation, unless Respondent demonstrates
that he or she is successfully pursuing in good faith a program of recovery or appropriate course of treatment.

Credits
Adopted by orders of Feb. 26, 1991, and Oct. 9, 1991, eff. May 1, 1992. Amended by order of Dec. 29, 2003, eff. Jan.
1, 2004.

<An order of the Supreme Court dated Feb. 26, 1991, as amended by an order of the Supreme
Court dated Oct. 9, 1991, adopted the Texas Rules of Disciplinary Procedure, eff. May 1, 1992.>

 

Notes of Decisions (39)

V. T. C. A., Govt. Code T. 2, Subt. G App. A-1, Disc. Proc., 3.10, TX ST RULES DISC P 3.10
Current with amendments received through June 1, 2017
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Bob Bennett & Associates, P.C. 
Attorney Retainer & Dispute Resolution Agreement 

PERSONAL AND CONFIDENTIAL 
PROTECTED UNDER ATTORNEY~CLIENT PRIVILEGE 

The purpose of this Attorney Retainer and Dispute Resolution Agreement 
("Agreement") is to set forth our understanding and agreement, pursuant to which our law finn, 
BOB BENNETT & ASSOCIATES P.C., ("Firm"), has agreed to represent, GARY LAND, 
("Client" or "you") in the following referenced matter(s): RE. FEDERAL INVESTIGATION 
AND CIVIL RIGHTS VIOLATIONS ~ GARY LAND ("Matter,;). We have, of course, 
discussed this Mattei· with you, but it is prudent that our understandings be documented to 
prevent any confusion or misunderstanding in the future. We have also recommended that you 
hire separntc counsel to advise you concerning the terms of this Attorney Retainer 
engagement, and especially the pl'ovlsfon conceming arbitration and its ramifications. You 
need to understand that arbitration typically results in the client's waiver or loss of significant 
rights such as the waiver of a right to a jury trial, the possible waiver of broad discovery, and the 
right to appeal. The advantage to using the Houston Bar Association,s Fee Dispute Resolution 
Committee is that it is free - there is no cost for this service. Please note that each page of the 
agreement sltoulcl be initialed to ensure that you understand each page of the agreement. 

I. 
EMPLOYMENT OF ATTORNEY 

The Client is ill need of legal advice and counsel and hereby employs the Firm under 1he 
fo!Iowing conditions: 

A. The Fitm will represent the Client in the above~reforenced Matter by advising and 
counseling, by investigatii1g the law and facts, by preparing for any administrative 
hearings and negotiating with the opposing attorneys, and or by conducting mediation or 
arbitration if directed by the Client or ordered by the Court, and by representing the 
Client at trial or evidentiary hearing if a h'ial or evidentiary hearing become necessary or 
by negotiating a settlement if so directed by the Client. 

B. The Ciient hereby authorizes Firm to act as the Client's agent in the above Matter, 
including but not limited to, the following: 

(i) To appear before any comt or administt'ative hearing on the Client's behalf; to 
negotiate a proper disposition of the above Matter; 

(2) To waive the Client's appearance at any proceedings i11 reference to this Matter; 

(3) To request that the heming or setting of the Matter be postponed and reset with 
the Client's approval; 

(4) To appear in any hearing or trial that may be requ_ested; and 

~ PETITIONER'S 
fB EXHIBIT 
..J 

~ {)._ 
~ 
..J 
<( 

Client Initials 

~~ 
Fim1 Initials 
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(5) To finiher the interest of the Client to attempt to reach a successful resolution of 
this Matter. 

C. The Client has not employed the Firm to handle the appeal of this Matter or any 
other matter. 

II. 
COMPUTATION OF FEES 

A. In consideration for the services rendered and to be rendered on the Client's 
behalf by the Fi11n, the Client hereby agrees to pay a reasonable fee. The factors to be 
considered as guides in determining the reasonableness of a fee and agreed upon and 
understood by the Client are set out in the Texas Disciplinary Rules of Professional 
Conduct and approved by the Supreme Comt of Texas, include the following: 

(I) The required time and labor, the novelty and difficulty of the questions involved 
and the skill requisite to perform the legal service promptly. 

(2) The likelihood that the acceptance of the pa1ticular employment will preclude 
other employment by the Firm. 

(3) The fee customarily charged in the locality for similar legal services. 

( 4) The amount involved and the results obtained. 

(5) The time limitatio11s imposed by the Client or by the circumstances. 

(6) The nature and length of the professional relationship with the Client. 

(7) The expeiience, reputation and ability of the Fim1 in rendering services in 
disciplinary litigation and related matters. 

(8) The difficulty presented by the case due to civil, criminal, and professional 
exposure of the allegations. 

B. The Film has requested a fifty thousand ($50,000.00) dollar security retainer 
for representation in this matter. An initial fee of twenty-five ($25,000.00) thousand was 
paid on January 30, 2011 with the remainder to be paid by Feb.~2011. The Finn 
presently uses the hourly fee schedule below as a factor in determinin~a reasonable fee: 

Robert S. Bennett $400.00/Hour ,2&'~~s f2_ Bill Cornet $200.00/Hour V)' ~ 
Of Counsel $150.00-$250.00/Hour 
Associates $85.00--.-$200.00/Hour 
Law Clerk/JD $55.00-$75.00/Hour 
Paralegal $75.00/Hour 

The hourly fee schedule may be adjusted by the Film. The Client acknowledges the right of the Finn to adjust the hourly fees during the course of the above referenced 
Matter. Any adjustment wHI only be done after discussion witl1 the Client. ~~ 

Client Initials 
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C. 

E. 

B. 

indictment or civil law suit is an example of an event that would require the tetainer, 
hourly rate, or additional fees to be discussed. 

. The Finn 1<Se1ves, in accordance with what the Firm, in its discretion, determin<s ~~ 
to be the reasonabie hourly rate for each attorney, the right, upon thlity (30) days adva~p0( 
notice and approval of the Client, to adjust these hourly rates. Pursuant to the Finn s \ 
standard billing procedure, the Client will be billed in no less than,O:QQ (US} hour fP, I (ifoJ 
increments for work and services perfo1med. The Firm's attorneys work on numerous 
files during the course of a day, and, therefore, the time amounts charged to the Client's 
file represents a good faith estimate of the time spent. Please note that in setting a fee on 
a specific task, those factors set forth in II. A. above may be considered, including a 
minimum hourly billing rate. Therefore. the actual amount billed may be greater than the 
amount devised from the minimum hourly billing rate . 

. ,.I.n-aeaitiea-t"O tegular hom4y foes, the Finn iesetves the"l·ight to cha1.·gc a premittm
~~~-b~:ed fG1· a discrete-task, or the results· 
. ..ohtam.r or the time limitatiefls imposed 'by-eitheMhe Client--orbyihe-drem1'IBtanees or as· 

.. a result of any other .fMteH!ese1~ar.agR1pMI.A. above;-ftfld the- ehttt'gtH*-a
~tttnt:fs:::l,'ftff8ttlftHu t1.w,_J11~1u.ent of tlie Firm and thg____Clfent.-A.n¥--d,ispute 
G¥eI!-fJ1e-p¥emium-slttlll-he-sub • · n4-b-0--1n~~ 

...tl~~sp.ute.Resolution--Committee. -

The Client understands that the representation in the above referenced Matter may 
require the use of more than one attorney with the Finn. Accordingly, the Client 
authorizes the Firm to use its discretion in choosing4he--nm.¼lber of attemeysre~ staff that 
should perform any task involved in the above referenced Matters. C//e11-f; 0 ,., I .k___;~s-/4<?/ ro 

1re--cy;;;r<Jve ?tny 7'<7.,::,/:t: -IA-er&11•e :3,u'-:J, -Iv fo/v,;..e ir.:> 6e .s:(r?ffec/ P,Y H-/tJ.J"'e'7Pld'~ orte 
a f/-(f)r'l1oy ;oe"' /4~,k, Ill. 

EXPENSES 

The Client hereby authorizes Firm to incur expenses in the legal representation of 
the Client and the Client hereby agrees to pay in advance (if requested) the expenses 
incurred by the Firm on behalf of the Client as the expenses are incuned by Finn. 

The Client is obligated to pay all expenses which the Firm incurs on the Client's 
behalf, such as private investigator fees, investigation costs, use of local counsel, comt 
costs, filing fees, mailing costs (including cetiified and registered maii costs), express 
mail costs, deposition charges, expett witness fees, witness expenses, long distance 
telephone expenses, comt reporter fees and transcriptions, bond fees, scientific tests, 
photographs, laser disks, CD ROM expenses, computer models, messenger service, 
delivery service, overtime secretarial services, travel (including but not limited to room, 
board and all incidental travel expenses that the Firm determines are necessary), parking, 
photocopies at the rate of $0.25 per page, incoming facsimiles at the rate of $0.25 per 
page, contractual paralegal services and legal clerical services, and Client information 
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services such as the expenses associated with necessary databases, other document 
databases, and other infonnation costs such as reference documents, and all storage and 
rent costs and expenses associated with these documents and services, and specifically 
any contractual legal research needed for the defense of the case, and aH other costs and 
contract expenses as the Film deems necessary by the use of contractual attomeys or 
contract workers. At the time the case is closed, an accounting will be made for all 
disbursements made in the case, including costs and attorneys fees, if requested by the 
Client. 

IV. 
DISCLOSURE STATEMENT OF FINANCE CHARGES 

INVOICES FOR SERVICES AND EXPENSES 

A. The Firm bills on a monthly basis, or at otherwise appropriate intervals, and will 
provide the Client with a statement setting forth, in reasonable detail, all advances for the 
above mentioned expenses, and a reasonable description of services rendered by the Finn 
on the Client's behalf. The Firm requires payment upon receipt of the invoice. Accounts 
become past due on the thil'tieth day following the date they were billed, and will 
accrue interest thereafter on unpaid balances at the rate of eighteen percent (18%) 
per annum, or the highest rate allowed by law, wI1icltever is less. 

B, The usual practice of the Finn is· to send to the Client for direct payment by the 
Client invoices received by the Firm from third pat1ies such as court rnporters, expert 
witnesses, and reproduction services. The Client will be expected to pay such invoices 
promptly upon receipt. 

C. If in the course of the Firm's representation of the Client, the Firm anticipates a 
significant. increase in the level of its activity on the Client's beha1f (e.g., the 
commencement of trial preparation or trial 01· evidentiary hearing), the Finn may bill the 
Client on a basis more frequent than monthly. The Firm will require that sucl1 
statements wiJI also be paid promptly. The Firm has requested a security deposit 
retainer of fifty thousand ($50,000.00) dollal's for anticipated fees. This amount 
shall remain in the Firm's trust account as a secu!'ity deposit during the pendency of 
the representation and shall be used to insure the payment of fees and may be 
drawn-down for time billed at the discretion of the Firm. The Firm shall apply the 
Retainer against the fees and expenses arising during the final month of its 
rep1·eseutatiou against any invoice that is outstanding for more than thirty (30) days 
or to be used for fees during the pendency of the case, at the discretion of the Ffrm. 
If no fees or expenses are owed at the end of the assignment, the security deposit 
retainer shall be returned in full, if the retainer has not already been applied against 
billing, It should be noted that the current amount of tWs retainer is agreed upon only in 
connection with the above named Matter, and therefore if this Matter should proceed to 
civil litigation other than the Lambert case or criminal indictment, an additional retainer 
will be necessary. 
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D, During the course of the Firm's discussion with the Client· about handling the 
above referenced Matter, the Finn may have provided the Client with ceiiain guidelines 
concerning the magi.1itude of the fees and expenses that will or may be required. For 
example, the Firm over the past 15 years has handled litigation matters and charged as 
low as $1,000.00 and up to $300,000.00. Each investigation is unique as to what is 
charged and what needs to be accomplished. The Firtn;s policy is to advise Clients that 
such guidelines are only guidelines and the cost and expenses required are ultimately a 
function of many conditions over which the Finn has little or no control, particularly to 
the extent to which the defense may increase fees and expenses. The Finn will work with 
the Client to prepare a proposed budget, if requested. It is agreed that any proposed 
budget is speculative at best since all possible contingencies in the litigation caooot be 
foreseen or budgeted. 

E. The Fi11n's policy is to advise clients that such guidelines are only guidelines, and 
that the costs and expenses required are ultimately a function of many conditions ovet 
which the Firm has little or no control, particularly to the extent to which the opposition 
files pretrial motions and engages in aggressive discovery. The Finn has no control over 
whether investigations will be conducted by state or federal officials of whether there 
may be issues involving administrative, civil, crimi11al, or professional liability. The 
reason why the Fim1 submits the clients' bi1J.s on a monthly basis shortly after the 
services are rendered is so the client will have a ready means of monitoring and 
controlling the costs and expenses the client is incurring. If you believe the costs and 
expenses are excessive or require explanation, please confact the Firm immediately in 
wi·iting so the Firm can assist you in evaluating how costs might be cmtailed in the 
future. When the Firm does not hear from you in written fol'm, the Firm assumes that 
you approve of1he overall level of activity on the Film's part in this case on your behalf. 

V. 
WITHDRAW AL FROM EMPLOYMENT 

A. The Fim1 may withdraw from the representation of the Client in the above 
referenced Matter at any time if: 

(1) 

(2) 

(3) 

The Client renders it umeasonably difficult for the Finu to ca11·y out its 
employment; 

The Client insists that the Firm engage in conduct that is contrary to the judgment 
or advice of the Film; 

The Client deliberately disregards an agreement or obligation to the Firm as to 
expenses or fees, or for services rendered, including not paying bills upon 
presentation or in advance, such as when a retainer is requested or required by the 
Finn; 
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(4) The Firm detennines that a conflict of interest has arisen as a result of the 
representation of the Client and Firm and Client agree that the conflict requires 
new counsel; or · 

(5) The Client refuses to indemnify the Fitm prior to any actions that the Client has 
requ~sted the Finn to unde1take and that the Firm believes and has advised the 

Client might result in possible sanctions for alleged groundless or bad faith actions or 
defenses. 

B. In the event that the Finn's financial arrangements are not met by the Client or in 
the event that any of the above events in subparagraph V.A. 01,;cur, or any other matter or 
issue presents itself during the representation that makes it difficult for the Finn to 
continue the representation) the Firm may withdraw as counsel. The Client specifically 
agrees to the Firm's withdrawal if the Finn's fees and expenses are not timely paid by the 
Client as set fo1th herein or any of the events in subparagraph V.A. above occur. By 
execution hereof, the Client authodzes the Firm to represent to any court or hearing, 
should any litigatio11 then be pending, the fact of and the Client's acquiescence in the 
Firm's withdrawal. The Finn's withdrawal in such circumstances would not relieve the 
Client from the legal obligation to pay the balance due the Finn's fees and expenses 
incurred before the date of withdrawal. 

C. The legal fees agreed upon herein are for representation of the Client in the above 
referenced Matter and do not include Finn's legal services in any other Matter. For 
instance, if the Client is charged in a new matter or investigation, a new engagement 
agreement shall be prepared. In the event that representation is required in any other 
court or an appeal or regarding any other matter, not related to the above referenced 
Matter, a new agreement may be made between the Finn and the Client, after the patties 
have discussed the situation. 

D. The Client has the right to tenninate the relationship with the Firm at any time 
and upon written notification. The Client's termination of the Firm does not relinquish 
any of the financial obligations or other obligations set forth herein. If the Client 
terminates the Fi1111's representation, the Firm will promptly retum to the Client any a11d 
all papers and property, as well as the balance of the Retainer not previously applied 
against outstanding invoices or the last month's fees and expenses. 

~a?q{.: 
Client Initials 
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VI; 
FAVORABLE OUTCOME NOT GUARANTEED 

The Client understands that the Firm has not made. to the Client any representations or 
statements concerning the outcome of the above referenced Matter, or the favorable outcome of 
any legal action that may be filed. No representation has been made by the Firm to the Client 

· regarding reimbursement to the Client of any of the fees, costs, and/or expenses incu11·ed by the 
Client in the above referenced Matter. The Client further expressly acknowledges that all 
statements of the Finn on this Matter are statements of opinions only; there have been 110 

representations as to the outcome of any Mattel'. The Client further understands that if the above 
referenced Matter is litigated and a judgment jg rendered against the Client, the Client may be 
responsible for court costs and fees. 

VII. 
LIEN AND SECURITY INTEREST 

By the Client's signature on this Agreement, (i) the Client hereby grants to the Finn a 
lien and security interest on all cash or other property received or recovered by the Client or the 
Finn under or related to any settlement or judgment to secure payment of the Client's fees and 
expenses to the Firm, and (ii) the Client also understands that under Texas law, the Fhm has a 
right to assert a lien against the Client's files to secure payment of any unpaid amounts the Client 
owes to the Firm. 

VIII, 
ARBITRATION PURSUANT TO THE RULES OF THE HOUSTON BAR 

ASSOCIATION FEE DISPUTE COMMIITEE 

In order to facilitate a quick and inexpensive resolution of any disputes concen1i11g this 
Agreement, the parties agree that any disputes arising out of the Agreement, whether 
contractual or to1tuous ill nature will be resolved by submission to binding arbitration pursuant to 
the rules of the Houston Bar Association Fee Dispute Committee. A court order· may be 
necessary to enforce this arbitration agreement and injunctive relief may also be necessary. As 
part of this contract, each party will execute the attached Consent To Arbitration fom1 for the 
Houston Bar Association Fee Dispute Committee. Client gives the Firm explicit Limited 
Powe1· of Attorney to date the attached consent to Arbitration fom1 at the tfme, if and when 
a dispute between the parties arises. To fmiher clarify our Agreement on arbitration; 
arbitration would apply to any controversy, claim or dispute in the course and scope of the 
business relationship or arising out of or relatL11g to this Agreement or Lhe breach, te1mination, 
enforcement, interpretation or validity thereof, including the detennination of the scope or 
applicability of this Agreement to arbitrate. 

~~ 
Cltcnt Initials 
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Our dispute shall be detennined by arbitration in Houston, Texas before a panel selected 
by, and per the rules of the Houston Bar Association Fee Dispute Committee, in acco!'dance with 
the laws of the State of Texas for Agreements made in and to be performed in Texas. "Disputes" 
shaii include, without limitation, those involving fees, costs, biHing, and breach of ethicai or 
fiduciary duties. The arbitration shall be administered by the Houston Bar Association Fee 
Dispute Committee, pursuant to its Rules and Regulations. Judgment on the award may be 
entered in any cou1t having jurisdiction and shall include an award for attorneys' fees, and a 
premium charge if sought, along with any fees and expenses associated with the seeking of 
ittjunctive relief. Upon the request of any patty, mediation shall be conducted prior to the 
arbitration pursuant to the Texas Civil Practices & Remedies Code. The mediation shall be 
handled through the Center for Dispute Resolution by a mediator agreed upon by both parties to 
this Agreement. By the signatures on this contract, the Client and Bennett agree that the 
arbitrator's decision in any such arbitration shall be binding, conclusive and 11011-appealable 
pursuant to the Rules and Regulations of the Houston Bat· Association Fee Dispute Committee. 
Please note that arbitratioit may result in tile client's waiver of significant rights, such as 
the right to a jury trial, the possible waiver of broad discovery, and the loss of the right to 
appeal. 

A. The Firm has advised Client of the advantages and disadvantages of the use of 
arbitration to resolve any disputes arising from the inte1pretation, pe1for111ance, or breach of 
this Fee Agreement. Client understands that the advantages of arbitration include the privacy of 
such proceedings and tlte promptness of decisions resulting Ji-om such proceedings. Client 
acknowledges that the Client understands that agreement to arbitration means that Client gives 
up or waives the right to a jwy trial, which may affect the amount of damages, if any, ultimately 
awarded to the Client, and that the Client's right to discove,y will be more limited than in a trial 
proceeding. It is, nevertheless, Client's desire that this Fee Agreement provides for binding 
arbitration of any disputes between client and the Firm, and gives the Firm the authority to date 
the Consent to Arbitrate Form. 

[Clieut l11itlal her~ 1/Fil'ms initials ltere (R:-{3, . 
B. Attomeys and Client agree that any dispute arr'singjl-om the interpretation, pe1formance, 
or breach of this Fee Agreement, including any claim of legal malpractice, but not including 
attorney disdplinary proceedings, shall be resolved by final and binding arbitration conducted 
in Houston, Texas, administered by [set forth method of arbitration]. Attomeys and Client 
fi1rther agree that judgment upon any award reHdered by the arbitrator in such proceedings may 
be entered by any state or federal court with jurisdiction over the matter. 

[Client initial her~&(/ [Firms initials here~ I 

~ 
Client Initials 

~ 
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C. Client acknowledges that Attorneys have spectflcally advised Client of the advantages 

a11d disadvantages of the use of arbitration to resolve disputes arising fi·om the inte;pretatfon, 

peiformance, or breach of tin's Fee Agreement and have given Client the opportunity to seek the 
advice of independent counsel conceming this provision. Client, by initialing below, represents 
that Client has either consulted independent counse~ :~pressly declines to do so. 

[Cliettt initial 1ted.£,Z, [Firms htitials ltere l7\-~ 
IX. 

"OF COUNSEL" ARRANGEMENTS 

The Fhm has entered into "Of Counsel" relationships with various attorneys who may 
from time to time, perfonn services for the Firm's clients. The Client will be billed for services 
perfonned for the Client by such persons as if they were a partner or associate of the Firm, as the 
Fimt deems appropriate. This amu1gement should be to the Client's advantage and will not 
affect the amount the Client would otherwise have to pay if the same services were performed by 
a full time associate or partner of the Finn, as the case maybe. 

x. 
MISCELLANEOUS PROVISIONS 

A. The Client will advise the· Firm in writing of any change of address and/or 
employment within ten (10) days of the making of such change. 

B. In case any one or more of the provisions contained in this Agreement shall be 
held to be invalid, illegal, or unenforceable in any respect, such invalidity, or 
unenforceability shall not affect any other provisions, and this Agreement shall be 
constrned as if sucl1 invalid, illegal, or unenforceable provision does not exist. 

C. The Client hereby acknowledges that the Client has carefully read this entire 
Agreement, and the Client fully understands and agrees to abide by all of the tem1s, 
conditions and obligations of this Agi·eement, including the issues and provisions of the 
arbitration which encompasses the premium and injunctive relief and that the Client has 
received a true and correct copy of this Agreement, including the arbitration before the 
Houston Bar Association FDC. 

D. This Agreement constitutes the full and complete understanding and agreement of 
the parties hereto, supersedes all prior understandings and agreements, if any, and cannot 
be changed or terminated orally. All changes or modifications must be in writing and 
signed by the parties hereto, 
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Client acknowledges that p1ior to the execution of this Fee Agreement, Attorney and 
Client discussed generally the nature of the matter fol' which Client seeks legal counsel, 
and the estimated legal fees and expenses to complete the representation. Client 
acknowledges and agrees that the Client understands tliat any such estimate of legal fees 
and expenses is just an estimate, based upon the limited infmmation available to Attorney 
at this time, and that the actual amount of legal fees and expenses may exceed any such 
estimate. Client agrees that in entedng into this Fee Agreement, the Client is not relying 
on any representations by Attorney regarding the estimated totai for legal foes or 
expenses, and that this agreement contains the entire agreement between the parties 
concemfog the Client's obligation to pay for legal services rendered and reimbursement 
of expenses advanced. 

E. This Agreement shall be construed in accordance with the laws of the State 
of Texas and an obligations of tlte parties are pel·formable in Hanis County, Texas. 
This Agreement shall be binding upon, and inure to the benefit of, the parties and their 
respective heirs, executors, administrators, legal representatives, successors and assigns. 

F. If Client should become seriously displeased or dissatisfied with any aspect 
whatsoever of the Client's legal representation or in the event the Client should have any 
serious question concerning the same, Client should notify the attorney in wdtillg by 
certified mailt return receipt requested of that dissatisfaction 01· question, 

G. The following Client's file will be retained for two (2) years after our 
representation has been completed and will then be discarded, except foi- information that 
may be used by the attorney in the future. Client shall, however, promptly pick up 
material furnished to attorney and attorney shall have no responsibility of retaining 
Client's info1mation after the case has been closed for forty-five (45) days. The Firm has 
the authority to return to the Client what it deems appropriate. 

H. Client further understands that this employment agreement extends through the 
hearing and trial of this cause. The Firm will not have any duty to undertake an appeal 
under this contract of employment If there is to be an appeal of this case and Finn and 
Client agree to appeai this case, the attorneys1 foes for the appeal will be negotiated at 
that time. The Client understands that the Firm was given limited notice in preparing for 
the case. The Client is fu11hel' awal'e that the Client may have made agreements or taken 
positions prior to the Film's representation that make it difficult for the Finn to properly 
represent the Client. Knowing of these difficulties, the Client has requested that the Firm 
unde1take the client's representation understanding the handicap the Firn1 will be under. 

~c:&< 
Client Initials 

fdi:ra? 
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J. we recognize that technology is ever-evolving and that electronic 
communications can not be folly protected from unauthorized interception. In addition, human eITor may at times result_ in electronic communications being sent in e1TOr. Nevertheless, for efficiency putposes we may transmit information, including i.nfom1ation of a confidential nature, by email to you unless you request us not to. 

K. We do not anticipate that you will have any problems in making payment for our services. The Firm reserves the right to use the services of a collection agency to collect unpaid balances owed by you. Therefore, you consent and agree that the Finn may 
disclose confidential infom1ation to a collection agency to enable the agency to collect the fees, which might be due to the Firm from you, pursuant to Tex. Corum. on Professional Ethics, Opinion 495. You should have separate counsel review this 
contl·act and this provision c~ncerning your copffl!.tA9_ the disclosure of this confidential informatio1~ (Client Initials\A~ (Firms Initials) 

L. By execution of this Attorney Retainer & Arbitration Agreement, Client 
expressly acknowledges and specifically states that Client relies only on tllose 
promises, representations, warranties 01· assurances, set out in tllis Agreement, and specifically that any estimates regarding the anticipated cost for legal fees or expenses was not relied on as a promise or representation material to entering into 
the Agreement. Client further agrees that the scope of work necessary to effectively 1·epresent Client in the Matter was discussed in detail, and if not set out in this Agreement in writing, was not matel'ial to Client's decision to lth'e the Firm to represent Client's interest iu the Mattel'. 

M. Change in Law or Facts: In the event Attorney learns of any material change in 
the controlling legal autho1ity, or discovers new evidence which would render unreasonable the continued assertion of any claim or defense, Attomey shaIJ advise client in writing of such changes in law or new evidence, and request the approval o 

Client to dismiss such claims or defenses. In the event the Client refuses to consent to the dismissal of such claims or defenses which Attorney believes can no longer be prosecuted in good faith, then Attorney has the right to te1minate this Agreement, and to receive full compensation for services rendered prior to the date of the termination of the engagement. 
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N. If the Fee Dispute becomes the subject of fo1maI dispute resolution proceedings, the parties hereby stipulate and agree that the amount of time billed for professional services rendered shall be as stated on the Statement for Professional Services sent to Client, unless within thirty days from the date such Statement of Professional Services was sent, Client objects in writing to the time recorded as having been spent on any specific line item entry on the said Statement. Failure to object in writing within said thilty days shall be deemed as the final agreement by the client to the amount of time charged for the specific line item entry. 

0. Exclusive Method for Contesting Expenses Billed: If the Fee Dispute becomes the subject of formal dispute resolution proceedings, the parties hereby stipulate and agree that the amount billed for expenses paid to third parties shall be as stated on the Statement of Expenses sent to client. unless within tWrty days from the date such Statement of Expenses was senti Client objects in writing to the expense item and Attomey, within 30 days of the Client's written objection fails to provide a copy of the expense receipt for the Expense charged. Faillll'e of Attorney to provide a receipt for the expense charges shall be deemed a waiver of Client's liability for the expense, EXCEPT THAT expense charges for taxi fares, cash tips to bell men, porters, and hoteJ/moteI service providers, shall not require a wiitten receipt, and shall be deemed due and owing unless objected to within thirty days of the date of the Expense Statement, received by Client. 

P. Client met with counsel for the Firm for the first time on Saturday January,29, 2011 and spent Saturday and Sunday January 30, 2011 reviewing the case and discussing what should be done with the unusual facts of the case. The Client has been attacked in many fo1ms and issues have arisen that may put Counsel in peril as bas been desc1ibed by the Client. For this reason, the Film has chosen to require a fifty thousand ($50,000.00) dollar retainer and required the Client to maintain the secmity amount with the Firm at tlm option of the Firm, due to the unce1tai11ty surrounding the Client's case. Agreement was reached that the Lambert collection case will be used to first develop a witness who will be able to confirm that actions have been taken to intimidate and scare away witnesses who may have info1111ation that may be helpful to the Client and fo1· other reasons discussed with the Client. At the same time, the Client wants the Firm to investigate and develop a potential Federal Civil Rights case due to the Client's belief that he is being subjected to a federal investigation that may violate his civil rights. The Client is also aware that this investigation and case development may be very expensive in order to accomplish what he wants to accomplish since investigating what actions have been taken against him by various governmental entities may become very difficult to investigate and develop to the point that credible evidence can be found that can be used in court. 
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Q. It is possible that the first fifty thousand ($50,000.00) dollars may spent in a short 
period of time with the Lambert Case, fact investigation, and legal analysis and research tl1at 

~
~ , must be do11e with a case of this magnitude. The Client has stated that he believes there is 110 

~ative to proceed other than to hire an attorney with Mr. Bennett's background in ri/1....~ federru'fPresesuter and civil experience and formerly board~ce1iified in commercial and l'A~ consumer law to propedy represent him, Thus1 the Client has been made aware that expenses 
and legal fees of $20,000.00 01· more a month may be necessary to accomplish what he wants 
to accomplish. The Client has also approved hiring local counsel, Bill Cornett to work with 
Mr. Bennett and to be at Mr. Bennett's direction and assistance in Amarillo, Texas. 

XI. 
CONFLICT OF INTEREST 

As of the date of this agreement, Attomey has conducted an extensive search of 
the finn's other client relationships in order to dete1111ine whether representation of Client would 
create a conflict of interest in connection with other attorney-client relationships of the Attorney. 
The Attorney's search fol' relationships will be a continuing one. The Attorney has discovered 
no existing attorney-client · relatiotisbi_ps that create a present conflict of interest. 
Notwithstanding that fact, issues involving the legal affairs of other clients of the Attorney, while 
not present now, may raise an adverse interest of such other Attomey clients and Client may be 
adversed at a future date. In the event such circumstance occurs, the Attorney would not 
represent Client in matters adverse to another Attomey's client. Client would be required to 
retain counseJ other than the Attorney to represent its interest in such matte1·. In addition, if such 
adverse representation pertains to an Attorney's client, with whom the Attorney has an attomey
client relationship as of the date of this agreement, to the extent the Attorney's representation of 
such existing Attorney's client is acceptable by that client as being pennitted llllder applicable 
ethical standards, and to the extent pennitted by law, Client consents to the Attorney's continued 
representation of such existing Attomey's client and Client will not object to any disqualification 
of Attorney as the legal representation of such other Attorney's client. 

fl- .2.<Y/I t~~ UNDERSTOOD and AGREED TO this /~ 7 day of~.----- l/\ ({~ 

B~_pdL_ 
Gary Land 
Office: ~-4!f4..%14{ 8't%>)J S3 ~ 7 ,5'!?0 

ACCEPTED BY: 

BOB BENNETT & ASSOICATES P,C. 

By: ]i;?B/J?flW# 
515 Louisiana Avenue, Suite 200 
Houston, Texas 77002 
Tel: (713) 225-6000 
Fax: (713) 225-6001 
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CONSENT TO ARBITRATION 

. FDC File No.: __ _ 

PARTY COMPLAINANT: -----------------
PARTY RESPONDENT: -----------------

I, LAND, GARY BY EXECUTION AND DELIVERY OF THIS CONSENT TO ARBITRATION1 AGREE 
TO SUBMIT ALL MATTERS PERTAINING TO A DISPUTE OVER ATTORNEY'S FEES, COSTS, AND 
EXPENSES (HEREINAFTER "FEES") BETWEEN MYSELF AND BOB BENNETT & ASSOCIATES, P.C., TO 
FINAL AND BINDING ARBITRATION BEFORE AN ARBITRATION PANEL APPOINTED BY THE 
CHAIRPERSON OF THE FEE DISPUTE COMMITTEE (FDC) OF THE HOUSTON BAR ASSOCIATION. I 
UNDERSTAND THAT ONCE ALL PARTIES TO THE FEE DISPUTE HAVE TIMELY CONSENTED TO 
ARB!TRI\T!ON I MAY NOT \A/!THDRA\11/ FROM ARB!TR/ff!ON \IV!THOUT MUTUAL VVR!TTEN AGREEMENT 
AND CONSENT OF ALL PARTIES. I ALSO UNDERSTAND THAT SUBMISSION TO THE FDC WILL 
PROBABLY RESULT IN A WAIVER OF THE ATTORNEY-CLIENT RELATIONSHIIP HERETOFORE 
EXISTING BETWEEN THE PARTIES TO THIS FEE DISPUTE. I UNDERSTAND THAT THE ATTORNEYS 
INVOLVED IN THIS FEE DISPUTE WILL1 UNDER THE TEXAS DISCIPLINARY RULES OF PROFESSIONAL 
CONDUCT, BE ENTITLED TO DISCLOSE CONFIDENTIAL INFORMATION TO THE EXTENT 
REASONABLY NECESSARY TO ENFORCE A CLAIM OR ESTABLISH A DEFENSE, TO RESPOND TO 
ALLEGATIONS CONCERNING THE ATTORNEY'S REPRESENTATIONS, TO DEFEND AGAINST A CLAIM 
OF WRONG CONDUCT. I UNDERSTAND THAT THE DECISION AND AWARD OF THE ARBITRATION 
PANEL WILL BE FINAL, BINDING, WILL RESOLVE ALL CONTROVERSIES, ISSUES, COMPLAINTS, AND 
COUNTER-COMPLAINTS (WHETHER RAISED OR NOT), INCLUDING REASONABLE ATTORNEYS' FEES 
FOR THE ARBITRATION, AND ANY FEES OR EXPENSES RELATED TO ANY INJUNCTIVE RELIEF AND 
ANY PREMIUM CHARGE IF SOUGHT, BETWEEN THE PARTIES CONCERNING THE FEE DISPUTE AND 
MAY BE ENFORCED AS A JUDGMENT BY EITHER PARTY IN A COURT COMPETENT JURISDICTION 
WITHOUT FURTHER EVIDENTIARY PROCEEDINGS. 

I HAVE RECEIVED, READ AND UNDERSTAND, THE RULES ANO REGULATIONS OF THE FDC 
AND AGREE TO BE GOVERNED AND BOUND BY SAID RULES AND REGULATIONS IN ALL 
ARBITRATION PROCEEDINGS. I AGREE THAT NOTICE TO ME OF ALL MATTERS PERTAINING TO THE 
ARBITRATION PROCEEDINGS SHALL BE DEEMED EFFECTIVE IS SENT TO ME BY U.S. MAIL, 
POSTAGE PREPAID, TO THE ADDRESS AND/OR BY TELLECOPIER LISTED BELOW. SAID ADDRESS 
AND TELECOPIER NUMBER SHALL BE EFFECTIVE UNTIL SUCH TIME AS I GIVE WRITTEN NOTICE OF 
A CHANGE OF ADDRESS ANDiOR TELECOPIER NUMBER TO THE CHAiRMAN OF THE FEE DISPUTE 
COMMITTEE. 

/{Jd -C:, ,( r'J ,o I I 
EXECUTED AND SIGNED ON THIS __ DAY OF---'-7_ ,c,,cp ____ ,, _~_.u_r . 

(~cY~ 
~ARY 

:1/~0? E--~lz:~ Sre 
ADDRESS ;, 

J?a&:: 67f-r?~t/3 @,,,..ga~35:.s~ ?J'tfc? 
TELEPHONE 

RETURN FORM TO: 
HOUSTON BAR ASSOCIATION 
1001 Fannin, Suite 1300 
Houston, TX 77002 

TELECOP!ER 

~ PETITIONER'S 
§ EXHIBIT 

~ 3 
~ 
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Houston Bar Association 
RULES AND REGULATIONS OF THE FEE DISPUTE COMMITTEE 

Rule 1. General Principles 

·i .u·1 Establishment and Purpose. it is the poiicy of the Houston Bar Association 
(HBA) to encourage the informal resolution of fee disputes between lawyers who 
practice law in Texas and their clients and/or other attorneys and, in the event such 
informal resolution cannot be achieved, to provide for binding arbitration of such 
disputes. To that end, the Fee Dispute Committee (FDC) hereby establishes, through 
adoption of these Rules and Regulations of the Fee Dispute Committee, a program and 
procedure for the arbitration of disputes concerning any and all fees and/or costs paid, 
charged, or claimed for professional serv'ices by lawyers. 

1.02 Voluntary Arbitration. Fee arbitration pursuant to these rules is voluntary for 
both clients and lawyers. Although participation in fee arbitration is strictly voluntary, all 
lawyers should conscientiously consider submitting to it. 

1.03 Effect of Arbitration. 
(a) Fee arbitration is binding where all parties have agreed in writing that it will 

be binding. 
(b) After all parties have agreed in writing to be bound by an arbitration 

decision, a party may not withdraw from that agreement unless all parties 
agree to the withdrawal in writing. 

1.04 Disputes Not Subject to Arbitration. These rules do not apply to the following: 
(a) Disputes where the client has a pending lawsuit or counterclaim for 

damages against the lawyer based upon alleged malpractice or 
professional misconduct. 

(b) Disputes where the client has a pending grievance with any state or local 
Grievance Committee against the lawyer based upon alleged professional 
misconduct. 

(c) Disputes where the request for arbitration is filed more than four (4) years 
after the lawyer-client relationship has been terminated or more than four 
(4) years after the final billing has been received by the client, whichever is 
later. 

(d) Disputes where the lawyer is also admitted to practice in another 
jurisdiction, the lawyer maintains no office in Texas, and no portion of the 
legal services was rendered in Texas. 

(e) Disputes where entitlement to and the amount of the fees and/or costs 
charged or paid to a lawyer by the client or on the client's behalf have 
been determined by court order, rule, or decision. 

1.05 Liberal Construction. These rules shall be liberally construed to promote their 
underlying purpose. 

1 
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Rule 2. Fee Disputes Committee 

2.01 Appointment of Committee. The HBA shaii annually appoint a FDC to administer 
the fee arbitration program. The President of the HBA shall designate a member(s) to 
serve as Chair(s) of the Committee (FDC Chair). 

2.02 Composition. The FDC shall consist of lawyers and non-lawyers. Lawyer 
members of the FDC shall have been licensed to practice law for at least five (5) years 
and shall be in good standing with the State Bar of Texas. Non-lawyers may not have, 
other than as consumers, any financial interest, direct or indirect, in the practice of law. 

2.03 Duties of the Committee. The FDC, acting thmugh its Chair, shall have the 
following powers and duties: 

(a) to educate the public and the bar about alternatives to fee arbitration, 
including the Texas attorney discipline and disability system; 

(b) to encourage the use of non-binding mediation in an effort to settle 
disputes prior to binding arbitration; 

(c) to appoint and provide appropriate training for lawyer and non-lawyer 
arbitrators and arbitration panels; 

(d) to interpret these rules; 
( e) to approve forms; 
(f) to determine challenges for cause where an arbitrator has not voluntarily 

acceded to a challenge; and 
(g) to perform all acts necessary for the effective operation of the program. 

Rule 3. Arbitrators 

3.01 List of Arbitrators. The HBA shall maintain a list of arbitrators qualified under 
Rule 2.02. 

3.02 Panels. The FDC Chair shall appoint panels from the list of arbitrators and 
designate a Panel Chair to preside over the arbitration. The panel shall consist of three 
(3) arbitrators of whom one shall be a non-lawyer member. 

3.03 Conflicts of Interest. Within five (5) days of the notification of appointment to a 
panel, an arbitrator shall notify the FDC Chair of any conflict of interest with a party to 
the arbitration as generally defined in Rule 1.06 of the Texas Disciplinary Rules of 
Professional Conduct. 

3.04 Challenges for Cause. A party may challenge any arbitrator for cause if a district 
judge would under similar circumstances be disqualified or recused pursuant to Rule 
18b of the Texas Rules of Civil Procedure. A challenge for cause naming the arbitrator 
and the reason for the challenge shall be filed with the Panel Chair within ten (10) days 
after service of the notice of appointment for fon.,varding to the HBA and the FDC Chair. 
An arbitrator shall accede to a reasonable challenge and the FDC Chair shall appoint a 
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replacement. If an arbitrator does not voluntarily accede, the FDC Chair shall decide 
whether to appoint a replacement. The decision of the FDC Chair on challenges shall 
be final. No more than two (2) chailenges for cause shall be allowed by any party. 

3.05 Duties. The panel shall have the following powers and duties: 
(a) to take and hear evidence pertaining to the fee arbitration; 
(b) to administer oaths and affirmations; 
(c) to issue decisions; and 
(d) to perform all acts necessary to conduct an effective arbitration hearing. 

3.06 Limitations on Service. If any member of the FDC is the subject of a fee dispute 
filed with the HBA, he/she may not participate in any FDC meetings or serve as a fee 
dispute arbitrator until the file is closed by the HBA. 

Rule 4. Definitions 

4.01 "Complainant" means the person, firm, corporation, or other entity filing a 
Complaint to initiate a request for fee arbitration. 

4.02 "Complaint" means those written matters received by the HBA to initiate a 
request for fee arbitration including, specifically, the completed Complaint on a form 
approved by the FDC which includes a consent provision, and supporting documents, if 
any. 

4.03 "Respondent" means the person, firm, corporation, or other entity responding to 
a Complaint. 

Rule 5.Commencement of Proceedings 

5.01 Complaint. To initiate the fee arbitration process, the Complainant must mail, 
fax, or hand deliver a signed Complaint to the HBA. 

5.02 Review. The HBA will review the Complaint to determine if it is properly 
completed and if the FDC has jurisdiction. If the Complaint is not properly completed, 
the HBA will return it to the Complainant and specify what clarification or additional 
information is required. If the FDC does not have jurisdiction, the Complainant shall be 
so advised. 

5.03 Notice to Respondent. Within five (5) days of the receipt of a properly completed 
Complaint, the HBA will forward a copy of the Complaint to the Respondent along with 
an approved consent form to be executed and returned. 

5.04 Respondent's Consent. If the Respondent submits a response and signed 
consent form within forty-five (45) days from the date that the HBA forwarded the 
Complaint under Rule 5.03, the FDC Chair will be so notified and wil! appoint a panel to 
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hear the dispute. The FDC will not accept any consent that pre-dates the filing of the 
Complaint. 

5.05 Respondent's Failure to Respond. If the Respondent fails to respond timely or 
declines to consent to fee arbitration, the HBA will close the file and the Complainant 
wiii be so notified. 

5.06 Respondent's Counterclaim. The Respondent may also file a Complaint 
(counterclaim) against the Complainant, but it may only pertain to the amount of the fee 
in dispute. The counterclaim automatically becomes part of the fee arbitration. 

5.07 Written Consent Required. The arbitration shall proceed only if all parties file a 
written consent. 

5.08 Mediation. Regardless of the parties' consent to binding arbitration, the FDC will 
encourage the use of non-binding mediation, through an appropriate alternative 
mediation service, in an effort to settle the dispute. Mediation is intended to be an 
available option, but not a requirement, under these rules. 

5.09 Settlement of Disputes. If the dispute giving rise to the Complaint has been 
settled, upon reasonable confirmation of that settlement, the matter shall be dismissed 
by the FDC, or the panel, if one has been assigned. 

5.10 Third Parties. Any person who is not the client of the lawyer but who has paid or 
may be liable for the lawyer's fees may consent to be joined by the client as a party to 
the arbitration by signing an approved consent form. 

Rule 6. Hearing 

6.01 Appointment of Panel. The FDC Chair shall appoint a panel preferably within ten 
(10) days after notified by the HBA of the parties' compliance with Rules 5.01 and 5.04. 
The FDC Chair may appoint a substitute panel member at any time prior to 
commencement of the hearing. 

6.02 Hearing Date, Time and Place. Upon receipt of the appointment letter from the 
FDC Chair, the Panel Chair shall set the date, time and place for the arbitration hearing. 

6.03 Notice of Hearing and Panel Assignment. The Panel Chair shall send a Notice of 
Hearing and Panel Assignment to the panel and parties by certified mail, fax, or hand 
delivery, no less than twenty (20) days before the hearing unless otherwise agreed by 
the parties. The notice shall include the date, time and place for the hearing, and a list 
of the names of the assigned panel members. The Panel Chair may arrange for a pre
hearing scheduling conference, by telephone, as necessary. 

6.04 Representation by Counsel. Any party may be represented by counsel, but the 
fees for such counsel shall not be collectable in the arbitration. 
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6.05 Dissemination of Information. Any communication sent by a party to the Panel 
Chair, must be contemporaneously sent to all other parties. 

6.06 Recording of Proceedings. The hearing will not be recorded. 

6.07 Continuances. For good cause shown, the Panel Chair may continue a hearing 
upon the request of a party or upon the panel's own motion. Such continuance shall be 
within the Panel Chair's sole and exclusive discretion. 

6.08 Oaths and Affirmations. The testimony of witnesses shall be by oath or 
affirmation. 

6.09 Panel Quorums. All three (3) arbitrators shall be required for a quorum. The 
panel may determine any question and render a final award by majority decision. 

6.10 Appearance or Failure of a Party to Appear. Appearance by a party at a 
scheduled hearing shall constitute waiver by that party of any deficiency with respect to 
the giving of notice of hearing. The panel may proceed in the absence of any party or 
representative who, after due notice, fails either to be present or to obtain a 
continuance. A decision shall not be made solely on the default of a party. The panel 
shall require parties who are present to submit such evidence as the panel may require 
to issue a decision. 

6.11 Waiver of Personal Appearance. Any party may waive personal appearance and 
submit testimony and exhibits by written declaration under oath to the panel. Such 
declarations shall be filed with the panel at least ten (10) days prior to the hearing. If all 
parties, in writing, waive appearances at a hearing, the matter may be decided on the 
basis of written submission. If the panel concludes that oral presentations are 
necessary, the panel may schedule a hearing. 

6.12 Telephonic Hearings. In its discretion, a Panel Chair may permit a party to 
appear or present witness testimony at the hearing by telephonic conference call. The 
costs of the telephone call shall be paid by the party. 

6.13 Stipulations. Agreements between the parties as to issues not in dispute and the 
voluntary exchange of documents prior to the hearing are encouraged. 

6.14 Evidence. The panel may receive such evidence as the panel in its sole 
discretion finds appropriate for purposes of understanding and resolving the dispute. 
The Texas Rules of Evidence need not be strictly followed. The panel in its sole 
discretion shall judge the relevance and materiality of the evidence. 

6.15 Panel Deliberations. The deliberations, voting, and discussions of the panel are 
strictly confidential and not subject to discovery or production. 
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6.16 Reopening of Hearing. For good cause shown, the panel may reopen the 
hearing at any time before a decision is issued. 

6.17 Burden of Proof. The burden of proof shall be on the lawyer to pmve the 
reasonableness of the fee by a preponderance of the evidence. 

6.18 Reasonableness of Fees. Factors that may be considered by the panel in 
determining the reasonableness of a fee include, but are not limited to, the following: 

(a) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 

(b) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 

(c) the fee customarily charged in that geographic area for similar legal 
services; 

(d) the amount involved and the results obtained; 
(e) the time limitations imposed by the client or by the circumstances; 
(f) the nature and length of the professional relationship with the client; 
(g) the experience, reputation, and ability of the lawyer or lawyers performing 

the services; and 
(h) whether the fee is fixed or contingent on results obtained or uncertainty of 

collection before the legal services have been rendered. 

6.19 Time Limitations. Although these rules place no time limitation on the parties in 
the presentation of their respective case, a hearing normally should not last longer than 
two (2) hours. The Panel Chair will stop the hearing once the panel believes that all 
relevant facts have been presented. 

Rule 7. Decision 

7.01 Form of Decision. The panel's decision shall be in writing and signed by the 
arbitrators. Any dissent will be recorded. The decision shall include a clear statement 
of the amount in dispute and whether and to whom monies are due. Any money award 
shall be paid within thirty (30) days. If the award is not paid within thirty (30) days, the 
prevailing party shall be entitled to interest from the date of the decision at the rate 
provided for interest on judgments. 

7.02 Issuance of Decision. The decision should be rendered within thirty (30) days of 
the close of the hearing or from the end of any time period permitted by the panel for the 
filing of supplemental briefs or other materials. The Panel Chair shall serve a copy of 
the decision on each party to the arbitration by registered or certified mail, return receipt 
requested. The Panel Chair shall send the original decision to the HBA and a copy to 
the FDC Chair. 

7.03 Modification or Correction of Decision. 
(a) On application to the FDC Chair by a party to a fee dispute, the FDC Chair 

may modify or correct a decision, or reconvene the panei, oniy if: 
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1) there was an evident error in the computation of figures or an 
evident mistake in the description of a person, thing, or property 
referred to in the decision; 

2) the decision is imperfect in a matter of form not affecting the meiits 
of the proceeding; or 

3) the decision needs ciarification as to the specific amount of money 
awarded or a time period prescribed within the award. 

(b) Any party may file an application for modification or correction with the 
FDC Chair within twenty (20) days after service of the decision and shall 
serve a copy of the application on all other parties. An objection to the 
application must be filed with the FDC Chair within ten (10) days after 
service of the application for modification or correction. No decision shall 
be made sustaining an application merely because of the failure of the 
responding party to object to the application. If the FDC Chair does not 
act upon the application within thirty (30) days after the date for filing an 
objection, the application shall be deemed to have been denied. 

Rule 8. Effect of Decision and Enforcement 

8.01 Compliance with Decision. Unless the FDC Chair modifies or corrects the 
panel's decision within the time provided by these rules, the decision becomes final and 
binding thirty (30) days from the date of service by the Panel Chair of the written 
decision. 

8.02 Petition to Confirm, Correct, or Vacate the Decision. 
(a) The panel's decision may be reviewed by petition to a court having 

jurisdiction in accordance with the provisions of the Texas Arbitration Act. 
(b) The party obtaining judgment confirming, correcting, or vacating the 

decision shall be the prevailing party. Such a party shall under these 
Rules have the right to seek from the Court reasonable attorney's fees 
and costs including, if applicable, fees or costs on appeal, incurred in 
obtaining confirmation, correction, or vacating of the award. 

(c) The Committee Members, Arbitrators and the HBA may not be named as 
a party to any court proceeding. 

Rule 9. Confidentiality 

9.01 Confidentiality of Proceedings. All records, documents, files, proceedings and 
hearings pertaining to the mediation or arbitration of any dispute under these rules shall 
be confidential and will be closed to the public. 

9.02 Confidentiality of Information. A lawyer may reveal information relating to the 
representation of the client to the extent necessary to establish his or her fee claim. In 
no event shall such disclosure be deemed a waiver of the confidential character of such 
matters for any other purpose. 
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Rule 10. Privilege and Immunity 

10.01 Parties and VVitnesses. Parties and witnesses shall have such privileges and 
immunities as are applicable in a civil action in Texas. 

10.02 Committee Members, Arbitrators, and the HBA. The parties agree that 
Committee Members, Arbitrators, and the HBA are immune from suit for any conduct in 
the course and scope of their official duties under these Rules. The parties agree that 
no arbitrator or mediator may be called as a witness in any subsequent legal proceeding 
arising from or related to the dispute being arbitrated or mediated. In the event a party, 
in contravention of this paragraph, threatens to sue or files suit against a Committee 
Member, Arbitrator, or the HBA, that party shall indemnify the person or persons sued in 
contravention of this paragraph for all legal fees and expenses incurred by that person 
or persons defending against such threat of suit or suit. 

Rule 11. Adoption and Effective Date 

11.01 Adoption. The HBA Board of Directors has adopted the foregoing Rules and 
Regulations of the Fee Dispute Committee on May 13, 2008. 

11. 02 Effective Date. These rules are effective as of June 1, 2008, and shall apply to all 
Complaints filed on or after that date. 

Rule 12. Document Retention 

12.01 Guidelines for Document Retention. The HBA has established the following 
guidelines for document retention: 

(a) If forms are sent to a potential Complainant but not returned timely to the 
HBA, the file will not be retained. 

(b) If the Complainant returns the forms timely and forms are sent to a 
potential Respondent, but the case does not proceed to arbitration, the file 
will be maintained until the end of the HBA's fiscal year or for six (6) 
months, whichever is longer. 

(c) If a panel is appointed and issues a decision, the file (consisting only of 
each party's last filed Complaint and reply [excluding all unnecessary 
exhibits and attachments thereto], each party's consent to arbitration, and 
the panel's decision) will be maintained for fifty (50) months following the 
date of the decision. 

Submitted by: 

~1+ A: lf i,~kt-
"j J u 
Jennifer A Hasley 
Chair, HBA Fee Dispute Committee (2007-2009) 
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SEE TX R RAP RULE 47.2 FOR
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MEMORANDUM OPINION
Court of Appeals of Texas,

Houston (1st Dist.).

BOB BENNETT & ASSOCIATES,
P.C. and Bob Bennett, Appellants

v.
Gary O. LAND, Appellee.

No. 01–12–00795–CV.
|

June 4, 2013.

On Appeal from the 125th District Court, Harris County,
Texas, Trial Court Case No.2012–20006.

Attorneys and Law Firms

Robert S. Bennett, for Bob Bennett & Associates, P.C. and
Bob Bennett.

Panel consists of Justices KEYES, HIGLEY, and
BLAND.

MEMORANDUM OPINION

LAURA CARTER HIGLEY, Justice.

*1  Bob Bennett & Associates, P.C. and Bob Bennett
appeal the trial court's judgment confirming an arbitration
award in favor of Gary O. Land. Appellants identify one
issue on appeal, with a number of sub-issues, challenging
the confirmation of the award.

We affirm.

Background Summary

Gary O. Land retained the legal services of Bob
Bennett & Associates, P.C. and Bob Bennett (collectively,
“Appellants”) to represent Land in a matter involving a
possible civil rights violation and a federal investigation

of Land. Land also retained Appellants to assist in a
commercial dispute in Potter County, Texas.

On February 10, 2011, Land signed an attorney
retainer and fee agreement (“the Fee Agreement”)
with Appellants. Among other matters, the Agreement
addressed the scope of Appellants' representation of Land
and set out how fees and expenses would be calculated
and billed. The Agreement also contained an arbitration
provision, which provided, in part, as follows:

In order to facilitate a quick and inexpensive resolution
of any disputes concerning this Agreement, the
parties agree that any disputes arising out of the
Agreement, whether contractual or tortious in nature
will be resolved by submission to binding arbitration
pursuant to the rules of the Houston Bar Association
Fee Dispute Committee.... To further clarify our
Agreement on arbitration, arbitration would apply
to any controversy, claim or dispute in the course
and scope of the business relationship or arising
out of or relating to this Agreement or the breach,
termination, enforcement, interpretation or validity
thereof, including the determination of the scope or
applicability of this Agreement to arbitrate.

Our dispute shall be determined by arbitration in
Houston, Texas before a panel selected by, and
per the rules of the Houston Bar Association Fee
Dispute Committee, in accordance with the laws of
the State of Texas for Agreements made in and to be
performed in Texas. “Disputes” shall include, without
limitation, those involving fees, costs, billing, and
breach of ethical or fiduciary duties. The arbitration
shall be administered by the Houston Bar Association
Fee Dispute Committee, pursuant to its Rules and
Regulations....

As required by the Fee Agreement, Land paid a $50,000
retainer to the firm. Appellants commenced providing
services to Land for which Land was invoiced. After
some time, the $50,000 retainer was exhausted. However,
Appellants continued to provide services to Land.

On August 3, 2011, Land sent a letter to Appellants
stating that he was terminating Appellants' representation
of him. Land indicated in the letter that he disagreed
with the fees that Appellants had charged him. Land
retained another attorney to represent him in the fee
dispute with Appellants. New counsel sent a letter to
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Appellants requesting a fee reduction of $35,000. The
letter also requested Appellants to refund a portion of the
retainer Land had paid.

*2  As permitted by the Fee Agreement, Land initiated
the arbitration process by filing a fee dispute complaint
with the Houston Bar Association's Fee Dispute
Committee. In the complaint, Land stated that the
amount of fees in dispute was $70,998.31. Land sought the
return of $35,000 of the $50,000 in fees that he had paid
the firm. Appellants consented to the arbitration and filed
an arbitral counterclaim, alleging that Land owed the firm
$25,787.50 in unpaid fees.

The matter was assigned to an Arbitration Panel
comprised of two attorneys and one non-attorney. The
arbitration hearing occurred over the course of three
days. Land appeared and testified at the hearing by
telephonic conference call. Bob Bennett also testified at
the hearing. In addition, Appellants offered the affidavits
of several attorneys indicating that the fees charged by
Appellants were reasonable. The Arbitration Panel also
considered documentary evidence, including invoices sent
by Appellant to Land.

The Arbitration Panel issued its written Arbitration
Award on January 3, 2012. The panel awarded Land
$27,500 and expressly awarded Appellants nothing on the
counter-claim.

Rule 7.03 of the Rules and Regulations of the Houston
Bar Association's Fee Dispute Committee provides that
a party may apply to the Fee Dispute Committee Chair
for a modification or correction of an arbitration decision.
On February 3, 2012, Appellants filed a motion for
modification and correction (“modification motion”) of
the Arbitration Award. The Arbitration Panel issued an
order denying the modification motion on March 2, 2012.
The Arbitration Award remained unchanged. The order
also included a 17 page explanation, detailing the grounds
for the panel's January 3, 2012 Arbitration Award.

On April 4, 2012, Land filed a motion to confirm the
Arbitration Award in the trial court. Appellants answered
and filed an application for vacatur of the award on April
27, 2012. The parties then filed a series of responses and
replies regarding whether the Arbitration Award should
be confirmed. After a hearing, the trial court signed an

order granting Land's motion to confirm and “enter[ing]
judgment in accordance with the [A]rbitration [A]ward.”

Appellants now appeal the judgment. They identify one
issue with a number of sub-issues in which they assert that
the trial court erred by confirming the Arbitration Award.
Specifically, Appellants contend that the trial court erred
by confirming the award because the arbitrators exceeded
the scope of their authority, demonstrated partiality to
Land, did not permit Appellants to finish cross-examining
Land, and committed gross mistake.

Judicial Review of Arbitration Award

A. Scope and Standard of Review
Texas law favors the arbitration of disputes. Jones v.
Brelsford, 390 S.W.3d 486, 491–92 (Tex.App.-Houston
[1st Dist.] 2012, no pet.) (citing E. Tex. Salt Water
Disposal Co., Inc. v. Werline, 307 S.W.3d 267, 271
(Tex.2010); Brazoria Cnty. v. Knutson, 176 S.W.2d 740,
743 (Tex.1943)). As a result, judicial review of an
arbitration award is extraordinarily narrow and focuses
on the integrity of the process, not the propriety of the
result. Id. at 492 (citing Women's Reg'l Healthcare, P.A.
v. FemPartners of N. Tex., Inc., 175 S.W.3d 365, 367–68
(Tex.App.-Houston [1st Dist.] 2005, no pet.)). We review a
trial court's decision to confirm or to vacate an arbitration
award de novo. Ouzenne v. Haynes, No. 01–10–00112–
CV, 2012 WL 1249420, at *1 (Tex.App.-Houston [1st
Dist.] Apr. 12, 2012, pet. denied) (mem.op.) (citing In
re Chestnut Energy Partners, Inc., 300 S.W.3d 386, 397
(Tex.App.-Dallas 2009, pet. denied)). We examine the
entire record in making such review. Id.

*3  Every reasonable presumption must be indulged to
uphold the arbitrator's decision, and none is indulged
against it. CVN Group, Inc. v. Delgado, 95 S.W.3d 234,
245 (Tex.2002); New Med. Horizons II, Ltd. v. Jacobson,
317 S.W.3d 421, 428 (Tex.App.-Houston [1st Dist.] 2010,
no pet.). Review of an arbitration award is so limited that
even a mistake of fact or law by the arbitrator is not a
proper ground for vacating an award. Universal Computer
Sys., Inc. v. Dealer Solutions, L.L.C., 183 S.W.3d 741, 752
(Tex.App.-Houston [1st Dist.] 2005, pet. denied).

B. Timeliness of the Challenge
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Land moved for confirmation of the Arbitration Award
pursuant to section 171.087 of the Texas General

Arbitration Act (“TGAA”). 1  Section 171.087 provides,
“Unless grounds are offered for vacating, modifying, or
correcting an award under Section 171.088 or 171.091,
the court, on application of a party, shall confirm the
award.” TEX. CIV. PRAC. & REM.CODE ANN. §
171.087 (Vernon 2011).

Appellants asserted in the trial court that the Arbitration
Award should be vacated pursuant to section 171.088.
That section provides,

(a) On application of a party, the court shall vacate an
award if:

(1) the award was obtained by corruption, fraud, or
other undue means;

(2) the rights of a party were prejudiced by:

(A) evident partiality by an arbitrator appointed as a
neutral arbitrator;

(B) corruption in an arbitrator; or

(C) misconduct or wilful misbehavior of an
arbitrator;

(3) the arbitrators:

(A) exceeded their powers;

(B) refused to postpone the hearing after a showing
of sufficient cause for the postponement;

(C) refused to hear evidence material to the
controversy; or

(D) conducted the hearing, contrary to Section
171.043, 171.044, 171.045, 171.046, or 171.047, in a
manner that substantially prejudiced the rights of a
party; or

(4) there was no agreement to arbitrate, the issue
was not adversely determined in a proceeding under
Subchapter B, and the party did not participate in the
arbitration hearing without raising the objection.

(b) A party must make an application under this section
not later than the 90th day after the date of delivery of a
copy of the award to the applicant. A party must make
an application under Subsection (a)(1) not later than the

90th day after the date the grounds for the application
are known or should have been known.

(c) If the application to vacate is denied and a motion
to modify or correct the award is not pending, the court
shall confirm the award.

Id. at § 171.088 (footnote omitted).

Appellants identify three statutory grounds as reasons to
vacate—and not to confirm—the Arbitration Award:

• The Arbitration Panel exceeded its authority (see id. §
171.088(a)(3)(A));

• The Arbitration Panel was not impartial (see id. §
171.088(a)(2)(A));

• The panel conducted the arbitration contrary to
TGAA section 171.047 because Appellants were
denied the right to finish cross-examining Land (see
id. § 171.088(a)(3)(D)).

*4  As he did in the trial court, Land points out that
Appellants did not timely file the application to vacate
within 90 days of receiving a copy of the Arbitration
Award, as required by section 171.088(b). We have held
that the 90–day period is a limitations period after which
a party no longer has a right to petition a court to vacate
an arbitration award; that is, the applicant no longer has

the right to judicial review of the decision. 2  See New
Med. Horizons II, Ltd. v. Jacobson, 317 S.W.3d 421, 428
(Tex.App.-Houston [1st Dist.] 2010, no pet.) (citing La.
Natural Gas Pipeline, Inc. v. Bludworth Bond Shipyard,
Inc., 875 S.W.2d 458, 462 (Tex.App.-Houston [1st Dist.]
1994, writ denied)). A party seeking to bar confirmation
of an arbitration award for one of the reasons listed in
171.088 must do so within 90 days or forfeit his right
to make such challenge. See id. If the challenge is not
timely asserted, the only alternative for the trial court is to
confirm the arbitration award. See id.; Tex. Civ. Prac. &
Rem.Code Ann. §§ 171.087, 171.088(a)(3)(A), (b).

In this case, the Arbitration Award was rendered on
January 3, 2012. An email in the record from Land's
counsel to Bob Bennett indicates that Appellants were
aware of the award by January 4, 2012. Appellants filed
the motion to modify the award with the fee dispute
committee on February 3, 2012. The motion was denied by
written order on March 2, 2012. That order also explains
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the grounds for the award. Land filed his motion to
confirm the Arbitration Award in the trial court on April
4, 2012. Appellants filed their answer and application to
vacate the award in the trial court on April 27, 2012.

Appellants do not dispute that the application to vacate—
filed on April 27, 2012—was not filed within 90 days after
delivery of the Arbitration Award. Instead, Appellants
argue that the application was timely because it was filed
less than 90 days after the issuance of the March 2, 2012
order denying the modification motion and detailing the
grounds for the award. Appellants assert that, because
they are challenging the grounds supporting the award set
out in that order, the 90–day limitations period should
run from March 2, 2012. Appellants, however, offer no
authority to support this position.

In Teleometrics International, Inc. v. Hall, we were
presented with an analogous argument. 922 S.W.2d 189,
192 (Tex. App .-Houston [1st Dist.] 1995, writ denied).
There, the appellee had filed a motion to confirm an
arbitration award in the trial court. See id. at 190. The
appellants then filed a motion to clarify the arbitration
award with the arbitrator. See id. The arbitrator denied
the motion to clarify and, as here, left the original
arbitration award unchanged. See id. The appellants then
answered and moved to vacate the award in the trial court.
See id. Although it was filed within 90 days of issuance
of the order denying the motion to clarify, the motion
to vacate was filed more than 90 days after the original
arbitration award. See id. Ultimately, the trial court
rendered judgment confirming the arbitration award. Id.
at 191.

*5  Similarly to this case, the appellants in Teleometrics
International argued that their application to vacate was
timely because it was filed less than 90 days after the
arbitrator denied the motion to clarify. See id. The
appellants asserted that the filing of the motion to clarify
served to extend the time to file the motion to vacate. Id.
Construing the predecessor to section 171.088, we stated
that “there is no authority that the mere filing of a motion
to clarify an award extends the limitations period to file a
motion to vacate the award.” Id. at 192. We explained,

Both the Texas General Arbitration
Act and interpretive case law are
clear that the 90–day limitation
period begins to run from the date
of the conclusive award itself. It

is true that in Louisiana Natural
Gas Pipeline, the appellate court
measured the 90–day limit from
the date the amended arbitration
findings were signed. 875 S.W.2d at
462. In this case, however, because
[appellants'] motion [to clarify] was
denied, there was no modified or
corrected award to extend the 90–
day limitations period.

Id. We held “any motion to vacate was due 90 days
after the initial, and conclusive, award was delivered.” Id.
Because the motion to vacate was untimely, we affirmed
the trial court's judgment confirming the arbitration
award. See id.

As in Teleometrics International, we find no authority to
hold that the 90–day limitations period was extended by
the March 2 order denying Bennett's motion to modify the
award, because the arbitrators did not modify the initial
award or grant any relief. The March 2 order denying
relief made no change to the original and definitive award.
We conclude that the 90–day limitations period for filing
the vacatur application began to run on delivery of the
January 3, 2012 Arbitration Award. See id.; see also
Tex. Civ. Prac. & Rem.Code Ann. § 171.088(b); Zars v.
Davis, No. 04–05–00800–CV, 2006 WL 2955326, at *2
(Tex.App.-San Antonio Oct. 18, 2006, no pet.) (mem.op.)
(explaining that TGAA 90–day limitations period set
forth in sections 171.088 is strictly enforced). Appellants
did not file the vacatur application until April 27, 2012;

therefore, it was untimely. 3  We hold that the trial court
could not review Appellants' asserted statutory grounds
for vacatur, because they did not timely assert those
grounds within the 90–day limitations period following
delivery of the award, as required by statute. See TEX.
CIV. PRAC. & REM.CODE ANN. §§ 171.087, 171.088;
New Med. Horizons II, 317 S.W.3d at 431; Teleometrics
Int'l, 922 S.W.2d at 192.

C. Gross Mistake
In addition to the statutory grounds for vacatur,
Appellants also contend that the trial court erred in
refusing to vacate the Arbitration Award because the
arbitrators committed a gross mistake.
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Gross mistake is a Texas state common-law standard that

has been used to attack arbitration awards. 4  Callahan
& Assocs. v. Orangefield Indep. Sch. Dist., 92 S.W.3d
841, 844 (Tex.2002). A “gross mistake” is a mistake
by the arbitrator that implies bad faith or failure to
exercise honest judgment. Ouzenne, 2012 WL 1249420, at
*2 (citing Anzilotti v. Gene D. Liggin, Inc., 899 S.W.2d
264, 266 (Tex.App.-Houston [14th Dist.] 1995, no writ)).
Gross mistake results in a decision that is arbitrary or
capricious. Universal Computer Sys., 183 S.W.3d at 752.
An honest judgment made after due consideration given
to conflicting claims, however erroneous, is not arbitrary
or capricious. Id.

*6  The March 2, 2012 order indicates that, in addition to
examining specific attorney's fees charged by Appellants
to Land, the Arbitration Panel also viewed the fees on
a “global basis” to determine their reasonableness. In
this respect, the panel explained that it was reviewing the
fees in the context of the overall representation of Land
by Appellants. The order also indicates that the panel
considered the non-exclusive factors listed in the Houston
Bar Association's arbitration rules for determining the
reasonableness of the fees.

Appellants argue that the Arbitration Panel committed
a gross mistake by considering the reasonableness of
the fees on a global basis. They assert that determining
the reasonableness of the fees on a global basis is
not sanctioned by the bar association's arbitration rules
or the Fee Agreement. However, as explained, the
panel indicated in the order that it also considered the
non-exclusive factors listed in the arbitration rules for
determining the reasonableness of the fees. We do not
agree that the arbitrators' consideration of the fees in the
context of the Appellants' overall representation of Land,
in addition to considering the particularized non-exclusive
factors listed in the arbitration rules for determining fee
disputes, indicates bad faith or a failure to exercise honest
judgment.

In addition, it is not within our province to interpret the
Fee Agreement to ascertain whether the panel determined
the reasonableness of the fees in accordance with its
provisions. See Universal Computer Sys., 183 S.W.3d
at 753. Instead, our review is limited to whether the
arbitrators' conduct constitutes bad faith or a failure
to exercise honest judgment. See id. The party seeking
to vacate an arbitration award has the burden of

demonstrating how the arbitrators made a gross mistake.
Id. at 752. Appellants do not explain how considering the
fees on a global basis violates the Fee Agreement in a
manner that rises to a level of bad faith or to a failure to
exercise honest judgment.

Appellants also cite the manner in which the Arbitration
Panel viewed and applied the evidence as indicating gross
mistake. Appellants point out that, at the arbitration
hearing, they offered affidavits from a number of
attorneys attesting to the reasonableness of the attorney's
fees. They point out that the only testimony offered by
Land was his own testimony. Appellants further cite
language in the March 2 order in which the panel indicated
that it would have reached the same award even if it had
discredited Land's testimony and given credence to the
Appellants' evidence.

By their contentions, Appellants are essentially arguing
that the Arbitration Panel was wrong in its view of the
evidence and ultimately in its decision. As the fact-finder,
the Arbitration Panel was the judge of the credibility
of the witnesses and could choose whom to believe and
whom to disbelieve. See Ouzenne, 2012 WL 1249420, at
*2 (citing Xtria L.L.C. v. Intern. Ins. Alliance, Inc., 286
S.W.3d 583, 597 (Tex.App.-Texarkana 2009, pet. denied).
Significantly, review of an arbitration award is so limited
that an arbitration award may not be vacated even if there
is a mistake of fact or law. Graham Rutledge & Co. v.
Nadia Corp., 281 S.W.3d 683, 689 (Tex.App.-Dallas 2009,
no pet.). Appellants' contentions relating to how the panel
viewed and applied the evidence may show a mistake of
fact or law, but they do not rise to the level of gross
mistake. See Ouzenne, 2012 WL 1249420, at *2.

*7  Lastly, Appellants contend that the Arbitration
Panel committed a gross mistake because the panel's
March 2 order contains a table categorizing and grouping
the various attorney's fees charged by Appellants.
Appellants assert that the panel inaccurately categorized
and miscalculated the fees. Appellants contend that these
inaccuracies are misleading and indicate that the panel
acted in bad faith. We disagree. At most, any inaccuracies
in categorization or valuation by the panel may indicate
a mistake of law or fact; that is, a mistake in the panel's
decision-making process. However, any such mistakes do
not tend to show bad faith or a failure by the panel to
exercise honest judgment. See id.; Graham–Rutledge &
Co., 281 S.W.3d at 689.

Bennett v. Commission Appendix  038

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002789055&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002789055&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002789055&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027500027&pubNum=0000999&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027500027&pubNum=0000999&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995067582&pubNum=713&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_266
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995067582&pubNum=713&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_266
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726333&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_752&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_752
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726333&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_753&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_753
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726333&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_753&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_753
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726333&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027500027&pubNum=0000999&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027500027&pubNum=0000999&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018836800&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_597
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018836800&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_597
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525558&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525558&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525558&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027500027&pubNum=0000999&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525558&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018525558&pubNum=4644&originatingDoc=I518b5fd3cf0911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4644_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_689


Bob Bennett & Associates, P.C. v. Land, Not Reported in S.W.3d (2013)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6

We overrule Appellants' sole issue, and all sub-
issues, challenging the trial court's confirmation of the
Arbitration Award.

Rule 45 Sanctions

In his brief, Land requests that this Court impose
sanctions against Appellants for filing a frivolous appeal.
See TEX.R.APP. P. 45 (authorizing imposition of
sanctions for filing of frivolous appeal). Land asserts that
Appellants have “no reasonable grounds on which the
arbitration award can be vacated.” He contends that,
despite the fact that their challenges have no merit,
Appellants have “delayed and appealed this case on every
opportunity available” to avoid paying the arbitration
award and to cause Land to incur greater attorney's fees.

After considering the record, briefs, or other papers filed
in this Court, we may award a prevailing party damages
if we objectively determine that an appeal is frivolous.
See TEX.R.APP. P. 45; Smith v. Brown, 51 S.W.3d 376,
381 (Tex.App.-Houston [1st Dist.] 2001, pet. denied). An
appeal is frivolous when the record, viewed from the

perspective of the advocate, does not provide reasonable
grounds for the advocate to believe that the case could be
reversed. Smith, 51 S.W.3d at 381.

The decision to grant appellate sanctions is a matter of
discretion that an appellate court exercises with prudence
and caution and only after careful deliberation. Id.
Although imposing sanctions is within our discretion, we
will do so only in circumstances that are truly egregious.
See id. While we disagree with the merits of the appeal,
after considering the record and briefs, we do not conclude
that the circumstances in this case warrant sanction.
Accordingly, we overrule Land's request for Rule 45
sanctions.

Conclusion

We affirm the judgment of the trial court and deny Land's
request for sanctions.

All Citations

Not Reported in S.W.3d, 2013 WL 2445369

Footnotes
1 The Fee Agreement states that a dispute under the agreement should be determined by arbitration in accordance with

the law of Texas. The parties each rely on the Texas General Arbitration Act and appear to agree that it governs this case.
See TEX. CIV. PRAC. & REM.CODE ANN. §§ 171.001–.098 (Vernon 2011). Appellants also challenge the Arbitration
Award on the common-law ground of gross mistake, which is discussed infra.

2 The only exception to the requirement that the application for vacatur must be filed within 90 days of receiving a copy
of the award is when the vacatur application asserts that the award “was obtained by corruption, fraud, or other undue
means.” See TEX. CIV. PRAC. & REM.CODE ANN. § 171.088(b). Under those circumstances, the applicant must move
for vacatur within 90 days “after the date the grounds for the application are known or should have been known.” Id.
Bennett has not alleged such grounds in this case.

3 The Arbitration Panel denied Appellants' motion to modify on March 2, 2012. At that point, Appellants still had 30 days to
file their vacatur application. Thus, even if they were waiting to learn whether the panel would modify the award, Appellants
had ample time to timely seek judicial vacatur of the award in the trial court after the modification motion was denied.

4 The United States Supreme Court has held that the statutory grounds provided in Federal Arbitration Act sections 10 and
11 for vacating, modifying, or correcting an arbitration award are the exclusive grounds for vacating an arbitration award.
Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 584, 128 S.Ct. 1396, 1403, (2008). In contrast, the Supreme Court
of Texas has reserved opinion regarding the continued viability of common law grounds for attacking an arbitration award
under the TGAA. See E. Tex. Salt Water Disposal Co. v. Werline, 307 S.W.3d 267, 270 n.7 (Tex.2010) (“We express no
opinion on this issue [of whether an arbitration under the TGAA can be set aside on common law grounds.]”).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Commission for Lawyer Discipline instituted
attorney disciplinary proceedings. Following a bench
trial, the 334th District Court, Harris County, disbarred
attorney after concluding that he violated rules of
professional conduct in course of fee dispute with former
client. Attorney appealed.

Holdings: The Court of Appeals, J. Brett Busby, J., held
that:

[1] evidence was insufficient to support finding that
attorney failed to refund an advance payment of fee
that had not been earned at time client terminated his
representation, in violation of professional conduct rule;

[2] arbitration clause of retainer agreement between
attorney and client prohibited attorney from appealing
confirmed arbitration award in fee dispute matter with
client;

[3] trial court did not abuse its discretion by prohibiting
attorney's legal experts from testifying regarding the legal
construction of professional conduct rules and as to
whether attorney's conduct violated particular rules; and

[4] even if trial court erred in excluding attorney's
proffered witnesses from testifying regarding attorney's
character or reputation, during misconduct phase of
proceedings, such error was harmless.

Reversed and remanded.

West Headnotes (27)

[1] Appeal and Error
Total failure of proof

When an appellant attacks the legal
sufficiency of an adverse finding on an issue
on which he did not have the burden of
proof, the appellant must demonstrate on
appeal that there is no evidence to support the
adverse finding.

2 Cases that cite this headnote

[2] Appeal and Error
Manifest weight

When a party challenges the factual
sufficiency of the evidence supporting a
finding on which he did not have the burden
of proof, the appellate court may set aside
the finding only if it is so contrary to the
overwhelming weight of the evidence as to be
clearly wrong and unjust.

2 Cases that cite this headnote

[3] Attorney and Client
Misappropriation and failure to account

Evidence was insufficient to support finding at
attorney disciplinary proceeding that attorney
failed to refund an advance payment of fee
that had not been earned at time client
terminated his representation, in violation of
professional conduct rule; client had paid
$50,000 retainer at time of retaining attorney's
services, attorney billed client nearly $71,000
in legal fees and expenses, attorney applied
retainer to amount billed and invoiced client
for remaining amount of nearly $21,000, and
client terminated attorney's representation
and sought a reduction in the bill and a
refund of at least $35,000, but amount of legal
fees attorney had earned was in dispute until
arbitration award that was ultimately issued
in client's favor for $27,500 was confirmed
nearly a year later. Tex. R. Prof. Conduct
1.15(d).
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Cases that cite this headnote

[4] Appeal and Error
Cases Triable in Appellate Court

When a party challenges the trial court's
construction of a statute or application of the
law, the standard of review is de novo.

Cases that cite this headnote

[5] Attorney and Client
Deception of court or obstruction of

administration of justice

Professional conduct rule requiring an
attorney, during the course of litigation, to
refrain from taking a position that would
unreasonably increase the costs or other
burdens of the case or unreasonably delay
resolution of the matter could be applied
to attorney's conduct in appealing from
trial court's affirmance of arbitration award
entered in favor of former client in fee dispute
matter, despite attorney's claim that he was
acting as a party or litigant and not as
an attorney in such matter; attorney signed
notice that he and his law firm were appealing
from trial court's judgment confirming an
arbitration award in favor of former client,
and in his appellate brief, attorney identified
himself as the attorney of record in the matter.
Tex. R. Prof. Conduct 3.02.

Cases that cite this headnote

[6] Contracts
Language of contract

In construing a written contract, an appellate
court's primary goal is to ascertain the true
intentions of the parties as expressed in the
instrument; ordinarily, the writing alone is
sufficient to express the parties' intentions,
because it is the objective, not subjective,
intent that controls.

Cases that cite this headnote

[7] Contracts

Language of Instrument

When construing a contract, the court
gives contract terms their plain, ordinary,
and generally accepted meanings unless the
contract itself shows them to be used in a
technical or different sense.

Cases that cite this headnote

[8] Contracts
Subject, object, or purpose as affecting

construction

Contracts
Reasonableness of construction

The court construes contracts from a
utilitarian standpoint, bearing in mind the
particular business activity sought to be
served, and avoids, when possible and
proper, a construction that is unreasonable,
inequitable, or oppressive.

Cases that cite this headnote

[9] Contracts
Construction as a whole

The court, when construing a contract,
examines and considers the entire writing in
an effort to harmonize and give effect to all
provisions of the contract so that none will be
rendered meaningless.

Cases that cite this headnote

[10] Contracts
Rewriting, remaking, or revising contract

Courts, when construing contracts, are not
authorized to rewrite agreements to insert
provisions parties could have included or
to imply terms for which they have not
bargained.

Cases that cite this headnote

[11] Contracts
Rewriting, remaking, or revising contract

Courts cannot make, or remake, contracts for
the parties.
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Cases that cite this headnote

[12] Alternative Dispute Resolution
Right of review

Arbitration clause of retainer agreement
between attorney and client, which provided
that the parties “agree that the arbitrator's
decision in any such arbitration shall
be binding, conclusive and non-appealable
pursuant to the Rules and Regulations of
the Houston Bar Association Fee Dispute
Committee,” and that “arbitration may result
in the client's waiver of significant rights,
such as the loss of the right to appeal,”
prohibited attorney from appealing confirmed
arbitration award in fee dispute matter with
client, even though Fee Dispute Rule allowed
an arbitration awarded to be reviewed by
petition to a court having jurisdiction in
accordance with the Texas Arbitration Act,
and Act provided that a party could appeal an
order confirming or denying confirmation of
an arbitration award. Tex. Civ. Prac. & Rem.
Code Ann. § 171.098(a)(3).

1 Cases that cite this headnote

[13] Alternative Dispute Resolution
Construction and operation in general

Public policy does not prohibit the
enforcement of a contractual waiver of the
statutory right to appeal a trial court's
judgment confirming an arbitration award.

1 Cases that cite this headnote

[14] Attorney and Client
Nature of attorney's duty

Attorney and Client
Contracts for Compensation

A lawyer has a duty to inform a client of all
material facts, and this duty requires that the
lawyer's fee agreement be clear.

Cases that cite this headnote

[15] Attorney and Client

Deception of court or obstruction of
administration of justice

Appellate court's decision, in the exercise of
its discretion, not to sanction attorney for
filing a frivolous appeal did not foreclose the
conclusion at attorney disciplinary proceeding
that attorney violated professional conduct
rule requiring attorney, during the course of
litigation, to refrain from taking a position
that would unreasonably increase the costs
or other burdens of the case or unreasonably
delay resolution of the matter by pursuing
such appeal, which was from trial court
decision affirming arbitration award in favor
of former client in fee dispute; appellate court
did not hold that attorney's appeal was not
frivolous, nor did it address the question of
whether the parties' agreement prohibited the
appeal and, regardless, the two proceedings
did not involve the same parties, issues, or
behavior. Tex. R. Prof. Conduct 3.02; Tex. R.
App. P. 45.

Cases that cite this headnote

[16] Attorney and Client
Deception of court or obstruction of

administration of justice

Evidence was sufficient to support finding at
attorney disciplinary proceeding that attorney
unreasonably increased the cost of litigation
arising from fee dispute with former client,
and unreasonably delayed resolution of such
litigation, in violation of professional conduct
rule; dispute should have ended with trial
court's confirmation of arbitration award,
given that parties' agreement foreclosed
appeals from such an award, yet attorney filed
an appeal and also initiated separate lawsuit
against client. Tex. R. Prof. Conduct 3.02.

Cases that cite this headnote

[17] Appeal and Error
Rulings on admissibility of evidence in

general
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The appellate court reviews a trial court's
exclusion of expert testimony for abuse of
discretion.

1 Cases that cite this headnote

[18] Trial
Admission of evidence in general

Trial
Exclusion of improper evidence

The decision to admit or exclude evidence lies
within the sound discretion of the trial court.

1 Cases that cite this headnote

[19] Appeal and Error
Abuse of discretion

A trial court exceeds its discretion if it
acts in an arbitrary or unreasonable manner
or without reference to guiding rules or
principles.

1 Cases that cite this headnote

[20] Appeal and Error
Rulings as to Evidence in General

A party seeking to reverse a judgment based
on evidentiary error must prove that the error
probably resulted in rendition of an improper
judgment.

1 Cases that cite this headnote

[21] Appeal and Error
Extent of Review

Appeal and Error
Rulings as to Evidence in General

To determine whether evidentiary error
probably resulted in the rendition of an
improper judgment as would warrant reversal,
an appellate court reviews the entire record.

1 Cases that cite this headnote

[22] Evidence
Matters Directly in Issue

No witness is allowed to offer an opinion on a
pure question of law.

Cases that cite this headnote

[23] Evidence
Matters directly in issue

An expert may state an opinion on a mixed
question of law and fact if the opinion is
limited to the relevant issues and is based
on proper legal concepts; an issue involves
a mixed question of law and fact when a
standard or measure has been fixed by law and
the question is whether the person or conduct
measures up to that standard.

Cases that cite this headnote

[24] Evidence
Matters directly in issue

Where the trier of fact is equally competent to
form an opinion regarding an issue of ultimate
fact, the expert's testimony on those issues
may be excluded.

Cases that cite this headnote

[25] Attorney and Client
Evidence

Trial court did not abuse its discretion
by prohibiting attorney's legal experts
from testifying at attorney disciplinary
proceeding regarding the legal construction of
professional conduct rules and as to whether
attorney's conduct violated particular rules;
an opinion on the proper construction of
professional conduct rules would have been an
improper opinion on a pure question of law,
and resolution of whether attorney's conduct
violated rules required application of legal
principles embodied in rules to attorney's
behavior, which trial judge, as trier of fact at
bench trial, was perfectly capable of doing.
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[26] Attorney and Client
Review
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Even if trial court erred in excluding attorney's
proffered witnesses from testifying regarding
attorney's character or reputation, during
misconduct phase of disciplinary proceedings,
such error was harmless; each of witnesses
in question was allowed to testify during
sanctions phase of trial regarding attorney's
character and reputation in community. Tex.
R. Evid. 404(a); Tex. R. App. P. 44.1(a).

Cases that cite this headnote

[27] Attorney and Client
Review

Attorney's challenge to trial judge's decision
to vacate the bench during attorney's expert
witness offers of proof at attorney disciplinary
proceeding was rendered unpreserved for
appellate review by attorney's failure to object
to trial judge's absence. Tex. R. App. P.
33.1(a).
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*62  On Appeal from the 334th District Court, Harris
County, Texas, Trial Court Cause No.2013–56866

Attorneys and Law Firms

Thomas Clark Wright, Jessica A. Barger, Houston, TX,
for Appellant.

Daniel William Davis, Robert M. Roach, Jr., Linda
Acevedo, Timothy R. Bersch, Houston, TX, for Appellee.

Panel consists of Justices Boyce, Busby, and Brown.

OPINION

J. Brett Busby, Justice

Appellant Robert S. Bennett appeals from a final
judgment of disbarment signed following a bench trial.
The trial court disbarred Bennett after concluding that
he violated both Rule 1.15(d) and Rule 3.02 of the Texas
Disciplinary Rules of Professional Conduct in the course
of a fee dispute with former client Gary Land.

Bennett argues that the evidence is legally and factually
insufficient to support the trial court's conclusion that
he violated Rule 1.15(d). We sustain Bennett's challenge
because there is no evidence that, at the time Bennett's
representation of Land was terminated, he failed to refund
an advance payment of fees that had not been earned.

Bennett also challenges the legal and factual sufficiency
of the evidence to support the trial court's conclusion that
he violated Rule 3.02. We overrule this challenge because
there is sufficient evidence that Bennett took actions that
unreasonably increased the costs or other burdens of the
fee dispute or that unreasonably delayed its resolution.

Finally, Bennett seeks a new trial based on certain
evidentiary rulings at trial. Bennett argues that the trial
court erred when it: (1) excluded Bennett's expert witnesses
from testifying during the misconduct phase of the trial
about their interpretations of the Texas Disciplinary
Rules of Professional Conduct and the application of
those rules to the facts of this case; and (2) excluded
testimony regarding Bennett's general character during
the misconduct phase of the trial. We overrule this issue
because (1) a trial court does not abuse its discretion when
it excludes expert testimony on questions of law or the
application of law to the facts of the case; and (2) to
the extent the trial court abused its discretion when it
excluded character testimony, there was no harm because
the testimony was admitted during the sanctions phase of
the trial.

Because there is legally insufficient evidence to support
the trial court's conclusion that Bennett violated Rule
1.15(d), and the trial court based its decision to *63
disbar Bennett on its conclusion that he violated both Rule
1.15(d) and Rule 3.02, we reverse the trial court's judgment
of disbarment and remand the case for reconsideration of
the appropriate sanction to be imposed as a result of the
trial court's conclusion that Bennett violated Rule 3.02.

BACKGROUND

Gary Land approached Robert Bennett in January 2011
about retaining Bennett as his attorney. Bennett and
Land met at Bennett's office, and they spent several
hours together discussing Land's legal issues. Land sought
to retain Bennett to represent him in a lawsuit arising
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from a commercial dispute in Amarillo, Texas. Land
also wanted Bennett to investigate a potential claim of
federal civil rights violations arising out of Land's belief
that federal agents had been illegally targeting him by
damaging his property with acid, attacking him with
invisible energy beams and microwaves, and implanting
materials under his skin. Bennett provided Land with an
“Attorney Retainer & Dispute Resolution Agreement”
during the meeting. Bennett encouraged Land to consult
with another attorney regarding the Agreement's contents
before signing it. Land made several changes to the
Agreement and signed it on February 10, 2011.

The Agreement required Land to pay Bob Bennett &
Associates, P.C. a $50,000 retainer. Land paid the retainer
in two equal installments. The Agreement provided that
the retainer would be used “to insure the payment of fees
and may be drawn-down for time billed at the discretion
of [Bennett].” The Agreement also included an arbitration
clause in the event that a dispute arose between the parties.
The arbitration clause provides, in pertinent part:

Our dispute shall be determined
by arbitration in Houston, Texas
before a panel selected by, and
per the rules of the Houston
Bar Association Fee Dispute
Committee, in accordance with the
laws of the State of Texas for
Agreements made in and to be
performed in Texas. “Disputes”
shall include, without limitation,
those involving fees, costs, billing,
and breach of ethical or fiduciary
duties. The arbitration shall be
administered by the Houston
Bar Association Fee Dispute
Committee, pursuant to its Rules
and Regulations. Judgment on the
award may be entered in any
court having jurisdiction and shall
include an award for attorney's fees,
and a premium charge if sought,
along with any fees and expenses
associated with the seeking of
injunctive relief.... By the signatures
on this contract, the Client and
Bennett agree that the arbitrator's
decision in any such arbitration
shall be binding, conclusive, and

non-appealable pursuant to the
Rules and Regulations of the
Houston Bar Association Fee
Dispute Committee. Please note that
arbitration may result in the client's
waiver of significant rights, such as
the right to a jury trial, the possible
waiver of broad discovery, and the
loss of the right to appeal.

Once Land had signed the Agreement, Bennett and his
firm began working on Land's legal matters. Over the next
several months, Bennett invoiced Land for legal fees and
expenses totaling $70,998.38. Bennett applied the retainer
to pay the first $50,000, leaving, in Bennett's view, a
balance owed of $20,998.38.

Land disputed the bills and ultimately terminated
Bennett's representation on August 3, 2011.

Land then hired a new attorney, who demanded that
Bennett reduce Land's bill by no less than $35,000.
When Bennett refused, Land submitted the fee dispute to
arbitration, naming as respondents Bob *64  Bennett and
Bob Bennett & Associates, P.C. (collectively “Bennett”).
Bennett filed a counterclaim in the arbitration, seeking
$25,787.50 from Land in excess of the original retainer.
Bennett's counterclaim included nearly $4,000 for work
that originally had not been billed to Land, but which
Bennett now sought “because of the lack of good faith
shown by Mr. Land during this process.”

The arbitration panel unanimously found in favor of Land
on January 3, 2012. It ordered Bennett to return $27,500
in unearned advance fees to Land. The panel denied
Bennett's counterclaim.

Bennett filed a motion to modify and correct the
arbitration award. The panel denied Bennett's motion
and issued a detailed explanation of its award. Among
other things, the panel stated that its “consideration of
the fees charged on both a micro and a macro level left
[it] with the firm conviction that [Bennett] overcharged
Mr. Land and took advantage of him.” For example, the
panel determined that it was unreasonable for Bennett
to incur a total of $9,000 in fees in connection with
“scheduling appointments with doctors and discussing
Mr. Land's claims with doctors who routinely cater to
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conspiracy theorists who believe they are being targeted
by the government.” The panel also explained that

the issues that Mr. Land brought
to [Bennett's] attention would have
raised immediate and significant
flags with any reasonable lawyer.
A lawyer in [Bennett's] position
should have counseled Mr. Land
against spending significant sums
investigating and pursuing most
of the matters about which he
was concerned. Mr. Land should
have been told the investigation
he sought was almost certain
to be futile. [Bennett] failed to
do so, and instead appeared to
actively encourage Mr. Land's
pursuit of these matters. And, once
[he] undertook the representation,
[Bennett] billed substantial sums
without ever advancing the matter to
any significant degree.

Land moved to confirm the arbitration award in a
district court in Harris County. Bennett responded by
asking the district court to vacate the award because “the
panel did not make the decision based on facts, evidence
and testimony, but on bias and prejudice.” The district
court confirmed the arbitration award on July 23, 2012.
Bennett appealed the judgment confirming the arbitration
award to the First Court of Appeals. Bennett did not
obtain a supersedeas bond suspending enforcement of the
judgment.

Bennett did, however, initiate a separate lawsuit against
Land. Bennett alleged in the separate lawsuit that Land
had committed fraud by failing to disclose information
to Bennett during the negotiations leading up to Land
retaining Bennett.

In October 2012, Land requested an abstract of judgment
and a writ of possession to enforce the arbitration
judgment. Once the writ was issued, Harris County deputy
constables attempted to execute the writ at Bennett's law
office. Their efforts were unsuccessful because Bennett
“provided an affidavit stating belongings at the firm [are]
exempt pursuant to Texas Property Code 42.002(a)(4).”

Land then moved to place the law firm in receivership.
The district court granted Land's motion and appointed
a receiver to “take possession of and sell the leviable
assets of Bob Bennett & Associates P.C. and Bob
Bennett, Defendant.” Bennett moved for reconsideration
of the appointment of a receiver. Bennett argued that
he had converted Bob Bennett & Associates, P.C. into
a professional limited liability company that was “not
subject to seizure or attachment.” Bennett subsequently
*65  appealed the order appointing a receiver to this

Court.

On January 22, 2013, Bennett filed a cash bond of
$30,931.11 to supersede execution on the arbitration
judgment. In his appeal of that judgment to the First
Court of Appeals, Bennett argued that the trial court's
confirmation of the arbitration award should be reversed
because the arbitration panel had “exceeded its powers
by creating evidence,” “was influenced by the opinion
that some of the services performed by Bob Bennett were
‘not worthy of pursuit,’ ” and “denied Bob Bennett the
right to cross-examine Gary Land on the third day of
testimony.” In response, Land asked the appellate court
to impose sanctions on Bennett pursuant to Rule 45 of
the Texas Rules of Appellate Procedure. Land argued
that Bennett should be sanctioned because Bennett had
“filed his appeal with the intention of costing Mr. Land
more money in attorney's fees, and delaying the process of
having to pay Mr. Land.”

Bennett non-suited his separate fraud lawsuit against
Land in May 2013. One month later, the First Court of
Appeals affirmed the trial court's judgment confirming the
arbitration award in favor of Land. See Bob Bennett &
Assocs., P.C. v. Land, No. 01–12–00795–CV, 2013 WL
2445369 (Tex.App.—Houston [1st Dist.] June 4, 2013, pet.
denied). The appellate court held that Bennett had not
timely asserted in the trial court his statutory grounds
for vacating the arbitration award, and that he had not
shown a gross mistake by the arbitrators. The court also
denied Land's request for Rule 45 sanctions. Bennett filed
a motion for rehearing and en banc reconsideration, which
was denied. Land sought to withdraw the cash bond at this
point but was unable to do so.

Bennett then appealed the arbitration judgment to the
Supreme Court of Texas. Bennett argued in his petition
for review that the arbitration was void ab initio because
Land was not mentally capable of entering into a
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contract. Bennett asked the supreme court to “order that
Gary Land's competency be determined prior to any
further proceedings.” The supreme court denied Bennett's
petition in February 2014. At this point, according to
Bennett, Land was able to withdraw the money he had
been awarded in the January 2012 arbitration.

Land filed a grievance against Bennett with the
Commission for Lawyer Discipline. The Commission
eventually filed a disciplinary petition against Bennett,
alleging violations of Rules 1.15(d) and 3.02 of the Texas
Disciplinary Rules of Professional Conduct. The supreme
court appointed a judge to hear the case, which proceeded
to a bench trial. At the conclusion of the trial, the trial
court found that Bennett had violated both rules and
ordered that Bennett be disbarred as a result of his
conduct. This appeal followed.

ANALYSIS

I. The evidence is legally insufficient to support the trial
court's conclusion that Bennett violated Rule 1.15(d).
In his first issue and in the second part of his fifth issue,
Bennett argues that the evidence is legally and factually
insufficient to support the trial court's conclusion that
he violated Rule 1.15(d) of the Texas Disciplinary Rules
of Professional Conduct by failing to refund an advance
payment of legal fees that had not been earned.

A. Standard of review
[1] When an appellant attacks the legal sufficiency of

an adverse finding on an issue on which he did not
have the burden *66  of proof, the appellant must
demonstrate on appeal that there is no evidence to support
the adverse finding. Univ. Gen. Hosp., L.P. v. Prexus
Health Consultants, LLC, 403 S.W.3d 547, 550 (Tex.App.
—Houston [14th Dist.] 2013, no pet.). In conducting a
legal sufficiency review, we must consider the evidence
in the light most favorable to the appealed finding and
indulge every reasonable inference that supports it. Id. at
550–51 (citing City of Keller v. Wilson, 168 S.W.3d 802,
821–22 (Tex.2005)). The evidence is legally sufficient if it
would enable reasonable and fair-minded people to reach
the decision under review. Id. at 551. This Court must
credit favorable evidence if a reasonable trier of fact could,
and disregard contrary evidence unless a reasonable trier
of fact could not. Id. The trier of fact is the sole judge of

the witnesses' credibility and the weight to be given their
testimony. Id.

[2] When a party challenges the factual sufficiency of the
evidence supporting a finding on which he did not have
the burden of proof, we may set aside the finding only if it
is so contrary to the overwhelming weight of the evidence
as to be clearly wrong and unjust. See Maritime Overseas
Corp. v. Ellis, 971 S.W.2d 402, 407 (Tex.1998); Nip v.
Checkpoint Sys., Inc., 154 S.W.3d 767, 769 (Tex.App.
—Houston [14th Dist.] 2004, no pet.) In reviewing the
factual sufficiency of the evidence, we must examine the
entire record, considering the evidence both in favor of
and contrary to the challenged finding. See Ellis, 971
S.W.2d at 406–07; Cain v. Bain, 709 S.W.2d 175, 176
(Tex.1986). The amount of evidence necessary to affirm is
far less than the amount necessary to reverse a judgment.
GTE Mobilnet of S. Tex. Ltd. P'ship v. Pascouet, 61
S.W.3d 599, 616 (Tex.App.—Houston [14th Dist.] 2001,
pet. denied).

This Court is not a factfinder. Ellis, 971 S.W.2d at 407.
Instead, the trier of fact, in this case the trial court, is the
sole judge of the credibility of the witnesses and the weight
to afford their testimony. Pascouet, 61 S.W.3d at 615–16.
Therefore, we may not pass upon the witnesses' credibility
or substitute our judgment for that of the trial court, even
if the evidence would also support a different result. Id. If
we determine that the evidence is factually insufficient, we
must detail the evidence relevant to the issue and state in
what regard the contrary evidence greatly outweighs the
evidence in support of the challenged finding; we need not
do so when we affirm. See Gonzalez v. McAllen Med. Ctr.,
Inc., 195 S.W.3d 680, 681 (Tex.2006) (per curiam).

B. There is no evidence that, at the time Land
terminated Bennett's representation, Bennett failed to
refund an advance payment of legal fees that had not
been earned.

[3] Rule 1.15(d) of the Texas Disciplinary Rules of
Professional Conduct provides: “Upon termination of
representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such
as ... refunding any advance payments of fee that has not
been earned.” Tex. Disciplinary Prof'l Conduct R. 1.15(d),
reprinted in Tex. Gov't Code Ann. tit. 2, subtit. G, app.
A (West 2013) (Tex. State Bar R. art. X, § 9). At the
conclusion of the bench trial, the trial court signed findings
of fact and conclusions of law. Relevant to this issue is the
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trial court's first finding: “Upon termination of [Bennett's]
representation of Gary O. Land, [Bennett] failed to refund
an advance payment of fee that had not been earned.”
Based on this finding, the court concluded that Bennett
violated Rule 1.15(d).

*67  Bennett argues there is no evidence to support the
trial court's finding, and we agree. The evidence relevant
to this finding is undisputed:

(1) Land retained Bennett as his attorney and paid him a
$50,000 retainer;

(2) Bennett billed Land a total of $70,998.38 in legal fees
and expenses;

(3) Bennett applied the $50,000 retainer to that amount
and invoiced Land the remaining amount, $20,998.38;

(4) Land terminated Bennett's legal representation on
August 3, 2011 and sought a reduction in Bennett's bill and
a refund of at least $35,000;

(5) the arbitration award in favor of Land, which required
Bennett to pay Land $27,500, was confirmed by the
district court on July 23, 2012.

During oral argument, the Commission conceded that the
amount of legal fees Bennett had earned was in dispute
until the arbitration award was confirmed by the district
court. The Commission also stated that it was only at this
point in time that Bennett violated Rule 1.15(d).

As explained above, however, the trial court found that
Bennett's failure to refund an advance payment of fee
that had not been earned occurred “[u]pon termination of
[Bennett's] representation” of Land, which was on August
3, 2011. Because the question whether the fee had been
earned was not settled until July 2012 at the earliest, there
is no evidence that on August 3, 2011, Bennett failed
to return an advance payment of fee that had not been
earned.

We therefore hold that the evidence is legally insufficient
to support the trial court's finding that Bennett failed
to refund an advance payment of fee that had not
been earned at the time Land terminated Bennett's
representation. See Comm'n for Lawyer Discipline v.
Guajardo, No. 01–11–00824–CV, 2012 WL 5545090, at *3

(Tex.App.—Houston [1st Dist.] Nov. 15, 2012, no pet.)
(mem.op.) (affirming grant of directed verdict because
there was no evidence that attorney failed to refund
unearned fee). Because there are no other findings that
could support the trial court's conclusion that Bennett
violated Rule 1.15(d), we sustain Bennett's first and (in
part) fifth issues challenging the trial court's first finding
of fact and first conclusion of law. We reverse the portion
of the judgment concluding that Bennett violated Rule
1.15(d).

II. Bennett has not shown error in the trial court's
conclusion that he violated Rule 3.02.
In his second, third, and fourth issues and the first part
of his fifth issue, Bennett challenges the trial court's
conclusion that he violated Rule 3.02 of the Texas
Disciplinary Rules of Professional Conduct. Rule 3.02
provides that “[i]n the course of litigation, a lawyer
shall not take a position that unreasonably increases the
costs or other burdens of the case or that unreasonably
delays resolution of the matter.” Tex. Disciplinary Prof'l
Conduct R. 3.02. At the conclusion of the bench trial, the
trial court made findings that Bennett, in the course of his
litigation with Land, took positions that (1) unreasonably
increased the cost or other burdens of the case; and (2)
unreasonably delayed the resolution of the matter. The
trial court then concluded that Bennett violated Rule 3.02.

A. Rule 3.02 applies to Bennett's conduct.
[4] Bennett argues in his second issue that Rule 3.02 does

not apply to his conduct in his dispute with Land because
he was acting as a party or litigant, not as an attorney.
When a party challenges the trial court's construction of
a statute or *68  application of the law, the standard of
review is de novo. Foley v. Capital One Bank, N.A., 383
S.W.3d 644, 647 (Tex.App.—Houston [14th Dist.] 2012,
no pet.).

[5] In addressing other responsibilities that a lawyer has
as an advocate under the Disciplinary Rules, courts have
recognized that those responsibilities also apply when
the lawyer is not acting on behalf of a client. See Diaz
v. Comm'n for Lawyer Discipline, 953 S.W.2d 435, 438
(Tex.App.—Austin 1997, no writ) (concluding that Rule
3.03 obligation of candor toward the tribunal applies
to conduct by attorney acting as a party); see also Tex.
Disciplinary Prof'l Conduct R. 8.04(a)(1) (stating that
lawyer shall not violate the Texas Disciplinary Rules
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of Professional Conduct “whether or not such violation
occurred in the course of a client-lawyer relationship”);
Cohn v. Comm'n for Lawyer Discipline, 979 S.W.2d 694,
697 (Tex.App.—Houston [14th Dist.] 1998, no pet.). We
need not decide whether this holding applies to Rule
3.02, however, because undisputed evidence shows that
Bennett was not only a party but also acted as an attorney
representing himself and his law firm in the dispute with
Land. Bennett signed the notice that both Bob Bennett
and Bob Bennett & Associates, P.C. were appealing from
the district court's judgment confirming the arbitration
award. In a brief filed in the appeal, Bennett identified
himself as the attorney of record for the appellants.
Therefore, the trial court did not err when it determined
that Rule 3.02 applied to Bennett's conduct. We overrule
Bennett's second issue.

B. Bennett contractually agreed that an arbitration
award would not be subject to appeal.

Bennett argues in his third issue that he did not violate
Rule 3.02 when he appealed the district court's judgment
confirming the arbitration award in favor of Land
because an appeal was permitted under the terms of the
Agreement. We disagree.

1. Standard of review

[6]  [7]  [8]  [9] Neither party has suggested that the
Agreement is ambiguous, and we conclude that it is not.
Construing the Agreement therefore presents a question
of law. Wolf Hollow I, L.P. v. El Paso Marketing, L.P.,
472 S.W.3d 325, 333 (Tex.App.—Houston [14th Dist.]
2015, pet. filed). In construing a written contract, an
appellate court's primary goal is to ascertain the true
intentions of the parties as expressed in the instrument.
J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229
(Tex.2003). Ordinarily, the writing alone is sufficient to
express the parties' intentions, because it is the objective,
not subjective, intent that controls. See Matagorda Cnty.
Hosp. Dist. v. Burwell, 189 S.W.3d 738, 740 (Tex.2006).
When construing a contract, we give contract terms
their plain, ordinary, and generally accepted meanings
unless the contract itself shows them to be used in a
technical or different sense. Valence Operating Co. v.
Dorsett, 164 S.W.3d 656, 662 (Tex.2005). We construe
contracts from a utilitarian standpoint, bearing in mind
the particular business activity sought to be served, and

we avoid, when possible and proper, a construction that is
unreasonable, inequitable, or oppressive. Frost Nat'l Bank
v. L & F Distrib., Ltd., 165 S.W.3d 310, 312 (Tex.2005).
We examine and consider the entire writing in an effort to
harmonize and give effect to all provisions of the contract
so that none will be rendered meaningless. J.M. Davidson,
Inc., 128 S.W.3d at 229.

[10]  [11] Courts are not authorized to rewrite
agreements to insert provisions parties could have
included or to imply terms for which they have not
bargained. *69  Tenneco, Inc. v. Enterprise Prods. Co.,
925 S.W.2d 640, 646 (Tex.1996). In other words, courts
cannot make, or remake, contracts for the parties. HECI
Expl. Co. v. Neel, 982 S.W.2d 881, 888 (Tex.1998). We
also bear in mind Texas's fundamental public policy in
favor of a broad freedom to contract, which allows parties
to allocate risks as they see fit as long as their agreement
does not violate the law or public policy. In re Prudential
Ins. Co. of Am., 148 S.W.3d 124, 129 (Tex.2004); BP Oil
Pipeline Co. v. Plains Pipeline, L.P., 472 S.W.3d 296, 302
(Tex.App.—Houston [14th Dist.] 2015, pet. filed).

2. The Agreement prohibited Bennett from
appealing the confirmed arbitration award.

[12] As set out above, the Agreement provides that Land
and Bennett “agree that the arbitrator's decision in any
such arbitration shall be binding, conclusive and non-
appealable pursuant to the Rules and Regulations of the
Houston Bar Association Fee Dispute Committee.” The
Agreement also provides “that arbitration may result in
the client's waiver of significant rights, such as ... the loss
of the right to appeal.”

[13] Despite this plain language foreclosing an appeal,
Bennett makes a multistep argument that he still had
the right to appeal the confirmed arbitration award: (1)
the Agreement invoked the Rules and Regulations of the
Houston Bar Association Fee Dispute Committee (the
“Fee Dispute Rules”); (2) Rule 8.02 of the Fee Dispute
Rules allows an arbitration award to “be reviewed by
petition to a court having jurisdiction in accordance
with the provisions of the Texas Arbitration Act;” and
(3) this reference to the Texas General Arbitration Act
incorporated into the Agreement section 171.098(a)(3)
of the Act, which provides that a party may appeal
an order confirming or denying confirmation of an
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arbitration award. 1  See Tex. Civ. Prac. & Rem.Code
Ann. § 171.098(a)(3) (West 2011).

We conclude that Bennett's proposed construction of
the Agreement is not reasonable for several reasons.
First, Bennett's construction renders meaningless the
provisions making an arbitration award conclusive and
non-appealable and warning the client about loss of the
right to appeal. See Lyda Swinerton Builders, Inc. v.
Cathay Bank, 409 S.W.3d 221, 232 (Tex.App.—Houston
[14th Dist.] 2013, pet. denied) (“This construction is
unreasonable because it would essentially render the
release meaningless.”); Gastar Expl. Ltd. v. U.S. Specialty
Ins. Co., 412 S.W.3d 577, 584 (Tex.App.—Houston [14th
Dist.] 2013, pet. denied) (rejecting insurer's proposed
construction of policy because it would not give full effect
to the parties' agreement).

Second, Bennett's construction is not reasonable because
it requires the insertion *70  of additional language into
the Agreement and the Fee Dispute Rules it references.
Those rules allow an arbitration award to be confirmed
and converted into an enforceable judgment by filing a
petition in a court having jurisdiction in accordance with

the provisions of the Texas Arbitration Act. 2  As in any
other civil action, a petition (or application) to confirm
an arbitration award is filed in a trial court, not in a
court of appeals. See Tex. Civ. Prac. & Rem.Code Ann. §§
171.082, 171.098 (West 2011); Tex.R. Civ. P. 22, 78. The
only reference to appeal in the Fee Dispute Rules concerns
an award of fees or costs on appeal “if applicable.” See
n.3, supra. Fees or costs should not have been applicable
here given the plain language of the Agreement making
an award “non-appealable.” We are not authorized to
rewrite the parties' contract under the guise of interpreting
it, even if one of the parties has come to dislike one of
its provisions. See Gastar Expl. Ltd., 412 S.W.3d at 586;
Calpine Producer Servs., L.P. v. Wiser Oil Co., 169 S.W.3d
783, 787 (Tex.App.—Dallas 2005, no pet.).

[14] Third, Bennett's construction is not reasonable
because a lawyer has a duty to inform a client of all
material facts, and this duty requires that the lawyer's fee
agreement be clear. Fleming v. Kinney, 395 S.W.3d 917,
925 (Tex.App.—Houston [14th Dist.] 2013, pet. denied);
see Royston, Rayzor, Vickery, & Williams, LLP v. Lopez,
467 S.W.3d 494, 507 (Tex.2015) (Guzman, J., concurring)
(observing that attorney has ethical responsibility to fully
and fairly discuss arbitration agreement with client).

Bennett's construction, which relies on a reference in the
Fee Dispute Rules to the Texas General Arbitration Act
to resurrect a right to appeal that is foreclosed by the
plain language of the Agreement, would not be clear to a
reasonable client. We overrule Bennett's third issue.

C. The appellate opinion declining to impose sanctions
on Bennett does not establish compliance with Rule
3.02.

[15] Bennett contends in his fourth issue that the First
Court of Appeals' decision not to sanction him for filing a
frivolous appeal forecloses the conclusion that he violated
Rule 3.02 in pursuing that appeal. In that appeal, Land
asked the appellate court to sanction Bennett under
Rule 45 of the Texas Rules of Appellate Procedure for
filing a frivolous appeal of the judgment confirming the
arbitration award. See Tex.R.App. P. 45 (“If the court of
appeals determines that an appeal is frivolous, it may ...
award each prevailing party just damages.”). The court of
appeals declined to impose sanctions. See Bob Bennett &
Assoc., P.C., 2013 WL 2445369 at *7 (“While we disagree
with the merits of the appeal, after considering the record
and briefs, we do not conclude that the circumstances in
this case warrant sanction.”).

In Bennett's view, this denial of sanctions means that
the appellate court determined Bennett had reasonable
grounds to believe the case could be reversed on appeal
*71  and held that the appeal was not frivolous. As a

result of this determination, Bennett argues, his appeal of
the confirmed arbitration award cannot provide grounds
for disbarment.

We disagree with both of Bennett's suggested conclusions.
The First Court of Appeals never stated that Bennett had
reasonable grounds to believe the case could be reversed
on appeal and did not hold that his appeal was not
frivolous. Nor did it address the question whether the
parties' agreement prohibited the appeal, which evidently
was not raised in that appeal. Instead, all that can be
gleaned from the opinion is that the appellate court, in the
exercise of its discretion, decided not to impose sanctions.
Id. It is possible that the court determined Bennett's
appeal was frivolous, but decided, in the exercise of its
discretion, not to impose sanctions under Rule 45. See
Tex.R.App. P. 45 (providing that an appellate court may
levy sanctions after objectively determining that an appeal
is frivolous) (emphasis added); Glassman v. Goodfriend,
347 S.W.3d 772, 782 (Tex.App.—Houston [14th Dist.]
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2011, pet. denied) (en banc) (“Rule 45 does not mandate
that this court award just damages in every case in which
an appeal is frivolous; rather the decision to award such
damages is a matter within this court's discretion, which
we exercise with prudence and caution.”).

Additionally, the failure to grant appellate sanctions
does not bar the disciplinary action because the two
proceedings do not involve the same parties, issues, or
behavior. See Hudson v. Wakefield, 711 S.W.2d 628, 630
(Tex.1986) (addressing law of the case doctrine); Willie
v. Commission for Lawyer Discipline, No. 14–13–00872–
CV, 2015 WL 1245965, at *8 (Tex.App.—Houston [14th
Dist.] March 17, 2015, pet. denied) (mem.op.) (addressing
doctrines of res judicata and collateral estoppel). First,
the Commission was not a party in the Land litigation.
Second, the two proceedings involve different issues: the
Land litigation was a fee dispute between an attorney and
a former client while the present case addresses whether
Bennett's actions violated the Disciplinary Rules. Finally,
many of Bennett's actions that the Commission argues
unreasonably increased Land's costs and unreasonably
delayed resolution of the case in violation of Rule
3.02 were not before the First Court of Appeals
when it declined to impose sanctions. These actions
include: (1) Bennett's motion for rehearing and en banc
reconsideration in the appellate court and his petition
for review to the supreme court—all raising grounds not
presented in the original appeal; (2) Bennett's efforts to
frustrate Land's collection attempts without superseding
the judgment; and (3) Bennett's filing of a separate
lawsuit against Land alleging that Land fraudulently
induced Bennett into entering the Agreement. We overrule
Bennett's fourth issue.

D. The evidence is legally and factually sufficient to
support the trial court's conclusion that Bennett violated
Rule 3.02.

[16] In the first part of his fifth issue, Bennett asserts that
the evidence is legally and factually insufficient to support
the trial court's findings of fact and conclusion of law
that he violated Rule 3.02 of the Texas Disciplinary Rules
of Professional Conduct by unreasonably increasing the
cost of the fee litigation and unreasonably delaying its

resolution. 3  In making his sufficiency argument, Bennett
repeats many of the same arguments he raised above.
These include (1) he had the right to appeal under the
terms of the Agreement *72  and therefore had the right

to withhold Land's money while moving for rehearing and
en banc reconsideration and petitioning the supreme court
for review; and (2) the First Court of Appeals determined
that his appeal was not frivolous or sanctionable. For the
same reasons, we hold that they do not establish that the
evidence is legally and factually insufficient to support the
trial court's determination that Bennett violated Rule 3.02.

Bennett also argues that the trial court could not consider
his delay in superseding the judgment during his appeal
because the delay was not prohibited by any civil
procedure or ethical rule. Instead, Bennett contends, the
delay simply left Land able to execute on the judgment.
As discussed in the background section, however, Land
did attempt to execute on the judgment. The record
includes evidence that Bennett resisted the attempt for
several months by unsuccessfully claiming an exemption
and objecting to the appointment of a receiver.

In his final sufficiency argument, Bennett asserts that
his separate lawsuit against Land was not an ethical
violation and therefore cannot support the trial court's
determination that he violated Rule 3.02. In Bennett's
view, he had the right to file a separate lawsuit against his
former client because “a lawyer has very broad discretion
to determine technical and legal tactics.” Tex. Disciplinary
Rules Prof'l Conduct R. 1.02, cmt. 1. The trial court
did not find, however, that Bennett's filing of a separate
lawsuit (or, indeed, any other specific conduct by Bennett)
was an ethical violation standing alone. We instead
conclude, viewing the evidence under the appropriate
standard of review, that the trial court reasonably could
have found that Bennett's filing of a separate lawsuit
alleging Land fraudulently induced Bennett into accepting
Land as a client was one part of Bennett's unreasonable
efforts to increase the burden or delay the resolution of
the dispute, which should have ended with confirmation
of the arbitration award.

We hold the evidence is legally and factually sufficient
to support the trial court's second and third findings of
fact and its second conclusion of law that Bennett violated
Rule 3.02. We overrule Bennett's second, third, and fourth
issues and the part of his fifth issue addressing Rule 3.02,
and we affirm the portion of the judgment concluding that
Bennett violated Rule 3.02.
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III. Bennett has not shown that the trial court committed
reversible error in excluding Bennett's witnesses from
testifying during the misconduct phase of trial.
Bennett contends in his sixth issue that he is entitled
to a new trial on whether he violated the disciplinary
rules because the trial court erroneously excluded certain
witnesses from testifying during the misconduct phase of
the trial. Bennett also asserts that the trial judge erred
when she left the courtroom during his offers of proof
related to the testimony of the excluded witnesses. We
address each contention in turn.

A. Standard of review
[17]  [18]  [19] We review a trial court's exclusion of

expert testimony for abuse of discretion. K–Mart Corp. v.
Honeycutt, 24 S.W.3d 357, 360 (Tex.2000). The decision
to admit or exclude evidence lies within the sound
discretion of the trial court. Bay Area Healthcare Grp.,
Ltd. v. McShane, 239 S.W.3d 231, 234 (Tex.2007). A
trial court exceeds its discretion if it acts in an arbitrary
or unreasonable manner or without reference to guiding
rules or principles. *73  Barnhart v. Morales, 459 S.W.3d
733, 742 (Tex.App.—Houston [14th Dist.] 2015, no pet.)
(citing Bowie Mem'l Hosp. v. Wright, 79 S.W.3d 48,
52 (Tex.2002)). When reviewing matters committed to
the trial court's discretion, a reviewing court may not
substitute its own judgment for that of the trial court.
Id. Thus, the question is not whether this Court would
have admitted the evidence. Rather, an appellate court
will uphold the trial court's evidentiary ruling if there is
any legitimate basis for the ruling, even if that ground was
not raised in the trial court. Id. Therefore, we examine all
bases for the trial court's decision that are suggested by the
record or urged by the parties. Id.

[20]  [21] A party seeking to reverse a judgment based
on evidentiary error must prove that the error probably
resulted in rendition of an improper judgment. Neely
v. Comm'n for Lawyer Discipline, 302 S.W.3d 331, 339
(Tex.App.—Houston [14th Dist.] 2009, pet. denied). To
determine whether evidentiary error probably resulted in
the rendition of an improper judgment, an appellate court
reviews the entire record. Barnhart, 459 S.W.3d at 742
(citing Interstate Northborough P'ship v. State, 66 S.W.3d
213, 220 (Tex.2001)).

B. The trial court did not abuse its discretion in
excluding expert testimony on legal principles and their
application.

Bennett complains in his sixth issue about the trial court's
exclusion of his expert witnesses—Lillian Hardwick, Don
Karotkin, Dan Naranjo, and Anthony Griffin—from
testifying during the misconduct phase of Bennett's trial.
Bennett proffered each witness to testify regarding the
legal construction of the Texas Disciplinary Rules of
Professional Conduct and to opine that Bennett's conduct
did not violate either Rule 1.15(d) or Rule 3.02. In
Bennett's view, the trial court abused its discretion because
the experts' testimony, while not required, could have
aided the trial court in interpreting the ethical rules at
issue.

[22]  [23]  [24] No witness is allowed to offer an opinion
on a pure question of law. Mega Child Care, Inc. v. Texas
Dep't of Protective & Regulatory Servs., 29 S.W.3d 303,
309 (Tex.App.—Houston [14th Dist.] 2000, no pet.). An
expert may, however, state an opinion on a mixed question
of law and fact if the opinion is limited to the relevant
issues and is based on proper legal concepts. Greenberg
Traurig of New York, P.C. v. Moody, 161 S.W.3d 56,
94 (Tex.App.—Houston [14th Dist.] 2004, no pet.). An
issue involves a mixed question of law and fact when
a standard or measure has been fixed by law and the
question is whether the person or conduct measures up to
that standard. Mega Child Care, Inc., 29 S.W.3d at 309.
Where the trier of fact is equally competent to form an
opinion regarding an issue of ultimate fact, the expert's
testimony on those issues may be excluded. Id. at 310 n. 2.

[25] We conclude that the trial court did not abuse its
discretion when it prohibited Bennett's legal experts from
testifying regarding the legal construction of the Texas
Disciplinary Rules of Professional Conduct. An opinion
on the proper construction of those rules is an opinion
on a pure question of law. See Greenberg Traurig of New
York, P.C., 161 S.W.3d at 95 (“It is not the role of the
expert witness to define the particular legal principles
applicable to a case; that is the role of the trial court.”);
Goldstein v. Comm'n for Lawyer Discipline, 109 S.W.3d
810, 815 (Tex.App.—Dallas 2003, pet. denied) (stating
that “interpretation of the disciplinary rules is a question
of law for the trial court”).

The trial court also did not abuse its discretion when
it prevented Bennett's experts from testifying on the
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mixed question of law and fact of whether Bennett's *74
conduct violated Rules 1.15(d) and 3.02. Resolution of
this question required the application of legal principles
embodied in the disciplinary rules to Bennett's behavior.
The trial judge, presumed to have specialized competency
in all areas of the law and a legal expert herself, “was
perfectly capable of applying the law to the facts and
reaching a conclusion without benefit of expert testimony
from another attorney.” Holden v. Weidenfeller, 929
S.W.2d 124, 134 (Tex.App.—San Antonio 1996, writ
denied). We hold that the trial court did not abuse
its discretion when it prevented Bennett's experts from
testifying on the question whether Bennett's conduct
violated rules 1.15(d) and 3.02 of the Texas Disciplinary
Rules of Professional Conduct.

C. Bennett has shown no harm from the exclusion
of character and reputation testimony during the
misconduct phase of trial.

Bennett also asserts that the trial court erred in
excluding Bennett's proffered witnesses listed above from
testifying during the misconduct phase of trial regarding
Bennett's character, reputation in the legal community,
and their belief that Bennett “was not a threat to the
legal community.” The Commission responds that such
testimony was not admissible in the misconduct phase to
prove that Bennett acted in conformity with his character,
citing Texas Rule of Evidence 404(a).

[26] Even if we assume that the trial court erred when
it excluded the character evidence from the misconduct
phase of trial, a question we need not decide, Bennett
must also show that he was harmed by the exclusion.
Tex.R.App. P. 44.1(a); G & H Towing Co. v. Magee,
347 S.W.3d 293, 297 (Tex.2011) (stating that harmless
error rule applies to all errors). We conclude that the
error, if any, was harmless because each of the witnesses—
Hardwick, Karotkin, Naranjo, and Griffin—was allowed
to testify during the sanctions phase of the trial regarding
Bennett's character, reputation in the legal community,
and each witness's respective belief that Bennett “was
not a threat to the legal community.” See Schreiber v.
State Farm Lloyds, 474 S.W.3d 308, 317–18 (Tex.App.
—Houston [14th Dist.] 2015, pet. filed) (concluding that
trial court's erroneous exclusion of evidence was harmless
because trier of fact heard similar evidence throughout the
trial).

D. Bennett did not preserve his complaint regarding the
trial judge vacating the bench during his offers of proof.

[27] Bennett also complains in his sixth issue about the
trial judge vacating the bench during his expert witness
offers of proof We hold Bennett did not preserve this
argument for appellate review because he did not object
to the trial judge's absence. Tex.R.App. P. 33.1(a); see
In re Estate of Parrimore, No. 14–14–00820–CV, 2016
WL 750293, at *12 (Tex.App.—Houston [14th Dist.] Feb.
25, 2016, n.p.h.) (mem.op.) (holding appellants did not
preserve their complaint regarding trial court's comments
for appellate review because they failed to object at time
comments were made).

Having rejected each argument Bennett raised in his sixth
issue, we overrule that issue.

CONCLUSION

The trial court disbarred Bennett based on its legal
conclusions that he violated both Rule 1.15(d) and Rule
3.02 of the Texas Disciplinary Rules of Professional
Conduct. We have determined that the evidence is legally
insufficient to support the trial court's conclusion that
Bennett violated Rule 1.15(d), and we have reversed
that portion of the judgment. Normally, *75  we render
judgment in favor of the appellant when we sustain a
legal sufficiency point. Guevara v. Ferrer, 247 S.W.3d
662, 670 (Tex.2007). That is not the appropriate outcome
here because we have also held that there is legally and
factually sufficient evidence to support the trial court's
conclusion that Bennett violated Rule 3.02, and we have
affirmed that portion of the judgment. We hold, therefore,
that the appropriate remedy is to reverse the trial court's
sanction disbarring Bennett and remand the case to the
trial court for reconsideration of the appropriate sanction
to be imposed on Bennett as a result of his violation of only
Rule 3.02 of the Texas Disciplinary Rules of Professional

Conduct. 4  Tex.R.App. P. 44.1(b); Barker v. Eckman, 213
S.W.3d 306, 315 (Tex.2006).

All Citations
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Footnotes
1 Bennett did not argue below, and does not assert here, that a contractual waiver of the statutory right to appeal a trial

court's judgment confirming an arbitration award is unenforceable (either in all cases or when the award is challenged
on certain grounds). We agree that public policy does not prohibit the enforcement of such a waiver. See Aguilar v.
Abraham, 588 S.W.2d 599, 601 (Tex.App.—El Paso 1979, writ ref'd n.r.e.) (“It is settled law that a common law arbitration
agreement may provide that there is to be no right of appeal.”); see also MACTEC, Inc. v. Gorelick, 427 F.3d 821, 827–
830 (10th Cir.2005); cf. Nafta Traders, Inc. v. Quinn, 339 S.W.3d 84, 95–96 (Tex.2011) (recognizing parties' ability to
restrict arbitrator's authority and expand judicial review by contract). Instead, Bennett argues that the right to appeal has
not been waived in this particular contract. We address only the particular contractual language presented here; we do
not address whether the disciplinary rules would be violated by attempted appeals of orders or judgments that are non-
appealable for other reasons.

2 Rule 8.02 of the Houston Bar Association Rules and Regulations of the Fee Dispute Committee, entitled “Petition to
Confirm, Correct, or Vacate the Decision,” provides in relevant part:

(a) The panel's decision may be reviewed by petition to a court having jurisdiction in accordance with the provisions
of the Texas Arbitration Act.

(b) The party obtaining judgment confirming, correcting, or vacating the decision shall be the prevailing party. Such a
party shall under these Rules have the right to seek from the Court reasonable attorney's fees and costs including,
if applicable, fees or costs on appeal, incurred in obtaining confirmation, correction, or vacating of the award.

3 We address this issue under the standard of review set out in Part I.A. above.

4 Because we are reversing and remanding for reconsideration of the appropriate sanction to be levied against Bennett
based on a violation of a single disciplinary rule, we need not reach Bennett's seventh issue arguing that the trial court
imposed a sanction—disbarment—not requested by the Commission.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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